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ADVERTISEMENT. 



The Principles of Scotch Conveyancing are, in 
themselves, extremely simple ; but their practical 
application often involves points of great delicacy 
and embarrassment. 

These difficulties, it may be observed, chiefly 
arise from the circumstance that the same indi- 
vidual may, as vassal, hold property of himself as 
superior, and may possess several distinct feudal fees 
in reference to the same subject. This peculiarity 
of modem Conveyancing, together with the opera- 
tion of the double manner of holding, introduces 
numberless mistakes and oversights in complicated 
Titles, which frequently require considerable skill 
on the part of the conveyancer to detect and re- 
medy. The object of the following pages is to 
exhibit a variety of cases and examples, which 
may be found useful not only to the student, but 
to the more experienced Conveyancer, in illus- 
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trating the actual method of completing titles in 
accordance with the strict rules and assumptions 
established by law, and in familiarizing the mind 
with the effect produced by the alternative hold- 
ings in the practical details of this branch of 
the business. 
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OUTLINE OF CONVEYANCING. 



The fundamental principle of Conveyancing is, 
that the whole lands in Scotland are held, 
eitherimmediately, or indirectly, of the Crown; 
but the right of subinfeudation is unlimited. 
Between the Crown, therefore, and the actual 
owner of lands, there may be several inter- 
mediate superiors. A Crown vassal may thus 
subfeu his property, to be held of himself in 
feu or blench farm, and create a new and sub- 
ordinate relation of vassal and superior. The 
Crown vassal becomes the immediate superior 
of his newly constituted vassal, while he still 
remains himself in his original position as vas- 
sal of the Crown. The relation of the Crown 
to this sub-vassal, is that of mediate superior. 
In the same way the sub-vassal may, in his 
turn, create a new sub-vassalage, of which he 
is to be superior ; and thus the system of sub- 
infeudation may be continued downwards, till 
checked by the practical inconvenience which 

B 
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the owner of the lands might experience, bjr 
haying so many mediate superiors. Each of 
these subinfeudations is constituted like the 
original grant from the Crown, by charter and 
sasine. 

A vassal is always bound to pay a reddendo, 
or rent, real or elusory, to his immediate su- 
perior, and thus a feu-right bears manifestly 
a striking resemblance to an ordinary lease and 
sub-lease of lands. Tet the manner of trans- 
mitting these different rights to heirs and pur- 
chasers, issingularly different. A lease passes to 
an heir of the tenant, and when assignable, to an 
assignee, without the intervention of the land- 
lord ; but the heir, or disponee of a vassal, 
requires a charter from the superior, before 
he can occupy the same position which his 
author held. The reason of this difference is 
to be traced back to the nature and character 
of the ancient feudal fee. At the commence- 
ment of the feudal system, and during the 
prevalence of the strictly military feofs, lands 
were conveyed to vassals for actual service, 
and for his liferent only. A vassal could not, 
on account of this express dilectua personce, 
transfer his right to a stranger ; for at his 
death the fee terminated, and the lands re- 
verted to the superior. Gradually, however, 
from the constant and almost invariable re« 
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grants of the lands, by the superior, to the 
eldest son of his deceased Vassal, fees became 
practioallj heritable, though in theory it was 
still assumed that they had lapsed, and that 
the heir, in consequence, required a new in- 
yestiture. Hence the origin of the modem 
precept of clare constat. But the idea of a 
dilectus persatKB -was BtiJl maintained, and in 
Scotland, for a very long period after the in- 
troduction of the system, the superior was not 
legally obliged to receive a purchaser. When, 
however, for particular reasons, the superior 
was willing to accede to a transference in fa- 
vour of a stranger, the method of effecting the 
substitution of the new vassal was at first by 
resignation. The vassal surrendered his lands 
into the hands of the superior, by the symbols 
of staff and baton, the insignia of his office as 
feudal retainer. The superior now invested 
the disponee, in whose favour the resignation 
had been made, in the lands that had reverted 
to him by the failure of his vassal. Hence, 
with a few modifications, arose the present 
charter of resignation. In a short time af- 
terwards, another method of entering with 
the superior, that of confirmation, came into 
general use, as being fully more expeditious 
and secure. The vassal, by this method, gave 
the disponee a charter, with a precept of sar 
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Bine, to be held a ae de superiore sua, that is, 
not of him, but of his superior. The disponee 
took infeftment upon this precept ; but the 
infeftment so taken, held of nobody, and was 
obviously useless, till afterwards ratified or 
confirmed by the superior of whom it was to 
be held. But, as unavoidable delays not un- 
frequently occurred before the purchaser could 
get his title completed by confirmation, he was 
necessarily exposed to wadsets and subinfeu- 
dations, granted in the meantime by the seller. 
To obviate this inconvenience, it became the 
practice for a disponee to receive two char- 
ters, one de me to be held of the seller him- 
self, in blench farm, for the reddendo of a 
penny Scots ; the other a me to be held of 
the seller's superior, in the same manner as it 
was held by the seller. The disponee took 
immediate infeftment upon the charter de me, 
and thus secured himself in the property, by 
becoming vassal of the seller, in a new blench 
fee, with a reddendo of a penny Scots. The 
charter a me usually contained a procuratory 
of resignation, and the disponee might after- 
wards, when he could effect it, enter with the 
superior, either by resignation or confirmation. 
The next modification and improvement, in- 
troduced in regard to the manner of trans- 
mitting fees to singular successors, was the 
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incorporation of the a me and de me charters 
into one deed. This is in fact the common 
disposition of the present da;. This deed, 
like the old a me charter, contains a procura* 
tory of resignation and a precept of sasine, 
but the precept is indefinite, and the disponer 
grants an obligation to infeft by two several 
manners of holding — one thereof (the de me,) 
to be held of himself in blench farm, for the 
annual payment of a penny Scots — the other 
(the a me) to be held of his superior by and 
for the same tenendas and reddendo, by and 
for which he himself holds. Formerly, if the 
disponee took infeftment upon the disposition, 
and afterwards entered with the superior, 
either by resignation or confirmation, the first 
infeftment was ipso jure evacuated. But the 
views of conveyancers upon this point have 
undergone a total change. When a disponee 
infefts upon the indefinite precept, and after- 
wards gets this infeftment confirmed, it still 
becomes public, for here there is but one in- 
feftment, which cannot at the same time be 
both base and public, and the confirmation 
indicates its distinctive character. It is differ- 
ent, however, where the disponee first takes 
infeftment upon the disposition, and afterwards 
resigns and infefts upon the charter of resigna- 
tion. The second infeftment, as we have al- 
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ready stated, was held, in the time of Sir 
Thomas Hope and Lord Stair, to supersede 
the base infeftment, and the reason assigned 
for this effect was, " that the same fee conld 
not be held of different superiors." But in 
this instance there is not one, but two distinct 
fees. The first is a blench fee for a penny 
Scots — ^the second may be a feu fee for a con- 
siderable sum of money. The blench fee is 
to be held of the disponer and his successors. 
The infeftment upon the charter of resigna- 
tion puts the disponee in the room of the dich 
poner, and he thus becomes vassal of the 
disponer's superior, and as successor of the 
disponer, he becomes also superior of his own 
de me infeftment But nothing has been done 
to extinguish the blench fee, which, being once 
an effectual subinfeudation, must still remain 
so. A party may thus have two distinct fees 
in reference to the same property, the one 
held of a superior, the other of himself. 

We have already seen, that a superior could 
not, even after fees became heritable in the 
persons of heirs, be compelled to receive singu- 
lar successors upon any title ; and the law re- 
mained in that state till the middle of the 
fifteenth century. By 1449 c. 37, superiors 
were ordained to enter apprizing creditors, on 
payment of a year's rent as composition. 
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From that period, it became the practice of 
superiors to grant charters to all purchasers, 
on payment of a yearns rent For if a superior 
refused to give entry to a purchaser, the 
seller at once granted a bond for the price, 
upon which the purchaser apprized, or, after 
1672, adjudged the lands, and obtained a 
charter as a creditor. 

By 20 Geo. II. c. 50, the same privilege was 
extended to all disponees, who were autho- 
rized to compel superiors to grant charters of 
resignation, upon tendering a year's rent, but 
disponees could not, under that act, enforce an 
entry by confirmation ; and this omission fre- 
quently led to splits of property and supe- 
riority. But this inconvenience is removed by 
10 and 11 Vict c. 48, § 6, and a superior may 
now be compelled to grant charters of confirm 
mation, as well as those for resignation and ad,- 
judication. 

Having given this brief outline of the pro- 
gress of conveyancing, in order to point out 
the principles which regulate the transmission 
of landed property in this country, we now 
proceed to enumerate, as succinctly as possi- 
ble, the different changes which have been 
introduced by the recent enactments, in regard 
to the constitution and transmission both of 
land rights and heritable securities. 
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SUMMARY OF THESE CHANGES. 

I. It is no longer necessary to go to the 
ground, and take infeftment by earth and stone 
or other symbols ; — ^infeftment i& simply given 
by notarial instrument, and may be recorded 
anytime during the life of the party infeft, ex- 
cept in the single case of an heir in burgage 
property, where infeftment must still be given 
by one of the magistrates, either by a pen in 
the council chamber, or on the ground of the 
lands by earth and stone, and hasp and staple. 
And this instrument must stiU be recorded 
jrithin sixty days. 

II. When the lands lie discontiguous, or 
come by separate titles, or are held of differ- 
ent superiors, one infeftment is now sufficient ; 
and a charter from a subject now confirms only 
the titles and last infeftment. 

III. Superiors may be compelled to grant 
charters of confirmation. 

lY. The formal clauses of feudal deeds are 
abridged. 

V. It is no longer necessary to insert bur- 
dens, or the whole clauses of entails, at full 
length, in the transmission of burdened or en- 
tailed lands. In constituting the burden, or 
entail, the full clause must be inserted; after- 
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wards, some recorded deed containing those 
clauses, is only referred to. 

VI. A decree of adjudication is now equi- 
valent to a disposition a me and de me, and 
contains a precept of sasine. The summons no 
longer requires a bill ; nor is it necessary to 
conclude for a special adjudication ; when the 
debtor is dead, it is no longer necessary to 
use the general or special charges against the 
heir ; a summons of a ranking and sale does 
not now require a bilL 

VII. When a superior is unentered, it is no 
longer necessary for a vassal, wishing an entry, 
to raise a declarator of tinsel of superiority. 
The present form is by a petition to the Ordi- 
nary on the Bills, and upon interlocutor being 
pronounced, if the annual value of the supe- 
riority does not exceed five pounds sterling, it 
is declared to be forfeited, and the judgment 
is recorded in the register of sasines. The 
vassal enters with the immediate over superior, 
for the tenendas and reddendo contained in 
the forfeited superiority. If the annual value 
of the superiority is above five pounds ster- 
ling, the superior refusing to enter forfeits 
only his feu-duties and casualties, but not his 
right of superiority; and the vassal, upon ob- 
taining decree on his petition, may enter either 
with the Crown or Prince, or at his option, with 
the immediate over superior. In both cases, 
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the superior may lodge a minute of relinquish- 
ment, and if this is accepted by the vassal, a 
decree is pronounced, extinguishing the fee 
relinquished. This decree is recorded in the 
register of sasines. 

VIIT. The mode of obtaining crown charters 
is entirely changed ; there is now neither sig- 
nature nor Latin precept ; a draft in English is 
lodged with the presenter of signatures, and 
revised by him. A Crown charter or precept 
is given out from Chancery in the exact terms 
of the draft. 

IX. The method of serving heirs is also 
entirely changed. The brief and retour are 
abolished. The service proceeds upon a peti- 
tion to the Chancery sheriflF, or to the sheriff 
of the county where the lands lie, for a special 
service, or where the deceased resided, for a 
general service. A special service does not 
include a general service in the same character, 
— ^no jury is required. The decree of special 
service is equivalent to an a me and de me 
disposition from the ancestor to the heir, and 
contains precept of sasine. 

X. Advocations upon competing petitions 
proceed, like common advocations, from final 
judgments. 

XL Dispositions in security now contain no 
precept of sasine ; the bond is recorded during 
the lifetime of the creditor, in the register of 
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sasines ; but if the original creditor dies before 
recording, his heir, or assignee may take infeft- 
ment upon the bond, though containing no 
precept of sasine. 

XII. Dispositions in security, and all heri- 
table securities constituted by infeftment, are 
transferred by simple assignation, which must 
be recorded in the register of sasines ; a general 
disponee records a notarial instrument. 

XIII. In adjudging heritable securities, the 
abbreviate may be recorded in the register of 
sasines, as well as that of abbreviates, to give 
the adjudger a real right. 

XIV. An heir takes up a recorded real 
security, by a writ of acknowledgment, which 
is recorded in the register of sasines, or by 
service and notarial instrument, which is simi- 
larly registered. 

XV. An heritable security is discharged by 
a simple renunciation, recorded in the regis- 
ter of sasines. 

XVI. A particular method is pointed out for 
selling lands, conveyed by the holder of a dis- 
position in security. 

XVII. The Latin docquet is abolished, which 
is the principal change in regard to resignar- 
tion ad remanentiam. 

Such are the changes in regard to convey- 
ancing, which have been made by 8 and 9 
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Vict. c. 31 and 36, and by 10 and 11 Vict. c. 
47 — 61. From which it will be seen, that, 
whatever practical facilities have been intro- 
duced, no alteration has taken place in the 
strict feudal principles that have been long 
established, and npon which the manner of 
making up titles still in every respect depend. 

OASBS IN CONVEYANCING. 

L Constitution and Extinction of a Fee. 

1. How is a new feu-right or subinfeudation 
constituted ? 

The creation of a new feu-right, whether by 
the Crown or a subject superior, is effected by 
an original charter containing precept of sa- 
sine, upon which the new vassal is infeft. 

2. What is the form of taking infeftment? 
Formerly the precept of sasine was directed 

to a bailie, whose name was left blank, desir- 
ing him to give possession of the subject, upon 
the ground of the lands, by the delivery of 
earth and stone, or other symbols applicable 
to the nature of the subject conveyed. The 
agent, as attorney for the party to be infeft, 
proceeded to the ground, accompanied by 
some one to officiate as bailie ; and, by a notary 
and two witnesses, the attorney presented to the 
bailie the deed containing the precept of sasine. 
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and required him to perform the duty intruBt- 
ed to him. The bailie gave the deed to the 
notary to be read by him, and published to the 
byestanders. The bailie then delivered the 
proper symbols to the attorney, who took in- 
struments in the hands of the notary, by giv- 
ing him a piece of money. An instrument of 
sasine, narrating the facts, was made out by 
the notary, who, along with the witnesses, 
subscribed it upon every leaf. It was neces- 
sary to record this instrument in the register 
of sasines, within sixty days of the date of the 
infeftment. Now, by 8 and 9 Vict. c. 35, the 
precept is addressed to any notary, who pre- 
pares an instrument, simply stating that he gives 
infeftment, (see App. Nos. I. II. and III.) This 
instrument may be recorded at any time during 
the lifetime of the disponee, 8 and 9 Vict. c. 5, § 3. 

3. If several subjects are conveyed in the 
same deed, is one precept of sasine suiBScient 
for infeftment in all of them ? 

One precept of sasine, and one instrument, 
were always sufficient ; but formerly, in four 
cases, separate acts of infeftment were neces- 
sary, viz. where the lands lay discontiguous ; 
where they were held of different superiors ; 
where they were held by different titles ; or 
where the tenures were different. Since the 
act of taking infeftment is now superseded, it 
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seemed to be unnecessary to declare in the 
statute that one infeftment should be sufficient 
in these cases, yet by a strange inadvertency, 
it is expressly provided that one infeftment 
should be sufficient in three of these cases ; 
but the fourth, where the lands are held by 
different tenures, is omitted, 8 and 9 Vict. 
c. 35, § 1. So that in this particular case the 
notary would require to specify in his instru- 
ment that he has given infeftment in each se- 
parate parcel of land. 

4. Can infeftment be in any case given with- 
out a precept of sasine ? 

Formerly infeftment propriis manibus was 
given by the granter of the right. He acted 
himself instead of the bailie, and signed the 
instrument of sasine along with the notary 
and witnesses. This method is still used by 
the magistrates of royal burghs ininfefting an 
heir by cognition and sasine ; whether or not 
it can be adopted in other cases, depends upon 
the fact, whether the old mode of sasine is 
totally abolished, or may be still used alterna- 
tively, which is very doubtful, from the terms 
of the act. 

5. What is the form of the deed called the 
original charter, by which a new fee is consti- 
tuted? 

There are two different forms — the proper 
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original charter, and the feu-disposition, in* 
eluding the feu-contract. 

6. In what respects do these deeds differ 
in form and effect ? 

The only practical distinction between these 
deeds, which are otherwise substantially the 
same, is this. The feu-disposition or feu-con- 
tract may be recorded in the books of any 
court of registration. The charter can be re- 
corded in the books of Council and Session 
only. In respect to form, the difference con- 
sists in the insertion of an obligation to infeft 
de me in the feu-disposition, and in the absence 
of the regular tenendas and reddendo, which 
in this deed are usually embodied in the obli- 
gation to infeft. The charter has no obliga- 
tion to infeft ; but it contains formal clauses 
for the tenendas and reddendo. There is like- 
wise another point of difference observable, 
which, however, except where the feu-disposi- 
tion assumes the form of a contract, is of no 
practical use, namely, the clause of registra- 
tion in the feu-charter is for preservation only; 
in the feu-disposition it is both for preservation 
and execution. 

7. Since the object of the original charter 
and the feu-disposition is essentially the same, 
why is there a clause of registration for exe- 
cution in the latter and not in the former ? 
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In the charter there is no poBitive liquid 
obligation, which can be enforced without an 
ordhiary action ; in the feu-disposition, the ob- 
ligation is sufficient to support the clause for 
execution. Besides, when the feu- disposition 
assumes the character of a mutual contract, 
the clause for execution may be of consider- 
able consequence. And it is a maxim with 
conveyancers to insert a clause for execution, 
wherever there is an obligation sufficient to 
authorize summary diligence. 

8. How is a feu right extinguished, if once 
properly constituted by charter and sasine ? 

By a reconveyance to the superior, contain- 
ing a procuratory of resignation, which, by the 
new form, implies, in that case, resignation cui 
remanentiam, 10 and 11 Vict. c. 48, § 2 ; see 
Appendix, N"o. I. There should then be an act 
of resignation, by the delivery of a pen to the 
superior ; and an instrument of resignation is 
extended by a notary, and recorded within 
sixty days in the register of sasines. 

9. This procedure implies a voluntary sur- 
render on the part of the vassal, — is there any 
other way by which the subinfeudation may 
be lost and extinguished ? 

By a declarator of irritancy ob nan solutum 
canonem, or tinsel of the feu ; (see cases pos" 
tea,) By the procedure introduced by 10 and 
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11 Vict. c. 48, § 8-14, instead of the declara- 
tor of tinsel of the superiority ; (see cases) ; 
by possessing the property for forty years upon 
an infeftment applicable to superiority only; 
and by non-entry, where the vassal remains 
unentered for forty years after decree of non- 
entry. 

10. A superior purchases the property from 
his vassal, and, without infefting upon the pre- 
cept, or expeding aD instrument of resignation 
(zd remanentiam, possesses for forty years upon 
his own infeftment, is the right to take infeft- 
ment upon his vassal's disposition lost by pre- 
scription ? 

Precepts of sasine and procuratories of re- 
signation, being res mercB/dcultatis, are never 
lost by the negative prescription. Infeftment 
may, therefore, be taken upon the unexecuted 
precept, till its effect has been superseded by 
another infeftment. 

11. How is a feu-right extinguished before 
it has been ever fully constituted by sasine ? 

By a disposition from the vassal to the su- 
perior, containing a renunciation of the faculty 
to infeft upon the original precept. A dispo- 
sition and assignation would ve^t in the supe- 
rior a right to the personal fee, which would 
require to be sopited. 
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12. How would this operation be effected ? 
He would take infefkment upon the assigned 

precept, give himself a charter of confirmation, 
and grant a procnratory of resignation cul re* 
tnanerUiam, and instrument would be extend- 
ed by a notary, and recorded in the register 
of sasines. 

II. — Transmission to Disponees. 

13. When a vassal dispones, to a third party, 
property in which he is publicly infeft, that is, 
entered with his supiBrior, what sort of deed 
does he grant? 

A common disposition, which, among other 
dauses, contains an obligation to infeft a me 
and de me, a procuratory of resignation, and a 
precept of sasine. 

14. What is the use of the obligation a me 
and demeF 

This obligation renders the common dispo- 
sition a double deed. The obligation to infeft 
de me gives it the character of an original char- 
ter, and enables the disponee to hold blench for 
a penny Scots of the disponer ; the obligation 
to infeft a ms renders the disposition a com- 
plete transference, and enables the disponee 
to enter by confirmation with the disponer's 
superior, and become his vassal instead of the 
disponer. A purchaser thus may immediately 
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secure himself in the property by infeftment 
holding of the seller^ which may afterwards 
be confirmed and held of the seller'^s supe- 
rior. 

15. What are the clauses of a common dis- 
position ? 

The narrative or inductive clause ; the dis- 
positive ; the obligation to infeft ; the clause 
(or implied procuratory) of resignation; the 
assignation to the writs and rents, and deli- 
livery; the obligation to free and relieve the 
subject of public burdens ; the clause of war- 
randice ; the clause for registration ; precept 
of sasine and testing clause. Many of these 
clauses are abridged by 10 and 11 Vict. c. 48. 
See form in Appendix, No. I., and compare 
with old forms. Appendix, No. II. 

16. What are the three kinds of personal 
warrandice, and which is implied by the new 
form, " I grant warrandice ?" 

There are three kinds or degrees of personal 
warrandice, viz., simple, &om fact and deed, 
and absolute. Simple warrandice is given in 
gratuitous deeds, and binds the grantor and 
his heirs for any deed done to the prejudice 
of the grantee subsequent to the conveyance. 
By warrandice from fact and deed, the grantor 
binds himself and his heirs for any deed grant- 
ed to the prejudice of the disponee, either 
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prior or sabBoquentto the conveyance, but not 
for the acts or rights of third parties ; by ab- 
solute warrandice, which is implied in onerous 
deeds, the grantor and his heirs are bound at 
all hands and against all mortals. The words 
in the new form, imply absolute warrandice as 
regards the lands, writs and evidents, and war- 
randice from fact and deed, as regards the 
rents. 

17. What is meant by real warrandice ? 
Beal warrandice is the security given over 

other property, against which the disponee 
may proceed in case of the principal subject 
being evicted. In excambions of property, 
real warrandice is implied. 

18. How does a disponee complete his title 
to the property conveyed, and put himself in- 
to the same position as his author ? 

He may do this, either by resignation or 
confirmation. In the first case, he obtains 
from the disponer's superior, a charter of re- 
signation, containing a precept of sasine, upon 
which he takes infeftment. The procuratory 
or clause of resignation is the superior's war- 
rant for granting this charter. In the second 
case, the disponee takes infeftment on the 
disposition, and obtains a charter of confir- 
mation from the superior. The obligation to 
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Jnfeft a me, is the superior's warrant for the 
charter of confirmation. 

19. Which of these methods is it most ad- 
visable to adopt ? 

Confirmation is now the preferable mode, 
and wiU gradually supersede resignation. Be- 
fore the passing of the recent Act of Parlia- 
ment, superiors could not be compelled to 
grant charters of confirmation, and hence, re- 
signation was not unfrequently adopted. The 
advantage of entering by confirmation is this: 
the purchaser may secure himself in the pro- 
perty, by infefting upon the seller's disposi- 
tion, and hold it under him till his death. 
The superior can not, tiU that event, compel 
the disponee to take a charter for himself. 
Where a composition of a year's rent is pay- 
able, upon taking a charter from the superior, 
this must often be a matter of considerable 
importance in a pecuniary point of view. 

20. How does a disponee make up his title 
where, there is only an obligation to infeft 
a me? 

He may make up his title in the usual way, by 
resignation or confirmation ; but his infeftment 
upon the disposition is of no use till it be con- 
firmed by the superior, for, till then, it is held 
of nobody. 
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21. How does a purchaser make up his title, 
if the precept of sasine is omitted in his dis- 
position? 

By resignation alone. 

23. How would he proceed, if the procura- 
tory of resignation were omitted, but ^e other 
clauses complete ? 

He would infefl; upon the precept in the 
disposition, and obtain a charter of confir- 
mation. 

23. What would he do, if both procuratory 
of resignation and precept of sasine were 
wanting? 

He would adjudge in implement, and ob- 
tain from the superior a charter of adjudica- 
tion, containing a precept of sasine, upon which 
he would infeft, or by 10 and 11 Vict. c. 48, 
he might infeft upon the decree of adjudica- 
tion, and obtain a charter of confirmation from 
the superior. 

24. What would be the consequence if the 
obligation a me were omitted in the dis- 
position ? 

The disponee^ before taking infeftment upon 
the disposition, might, without inconyenience, 
enter by resignation ; but, if he were inadver- 
tently to take infeftment upon the precept in 
the disposition, this infeftment could not be 
raised to a public holding by confirmation. It 
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would therefore be necessary to resign upon 
the procuratorj, obtain a charter of resignation, 
take infeftment thereon, and consolidate by 
resignation ad remanentiam. 

25. If the disposition contained both pro- 
curatory of resignation and precept of sasine, 
but wanted the obligation to infeft both a me 
and de me, what would be the effect of an infeft- 
ment upon the indefinite precept of sasine, and 
how would the disponee complete a correct 
title ? 

The infeftment having been taken upon a 
sufficiently yalid precept, is perfectly good; 
but since there is no indication, in the deed, to 
ascertain of whom it is to be held, it must be 
presumed to be held of the grantor : it is there* 
fore Adems holding ; and the disponee must 
obtain from the grantor's superior a charter 
of resignation, infeft again, and consolidate. 

26. Is there any particular form of proce- 
dure, in obtaining a charter from a subject Bit- 
perior ? 

The titles are merely transmitted to the su- 
perior's agent, and, if the progress is correct, 
he giyes the charter as a matter of course. 
No special commission is now required for this 
purpose, and there is no act of resignation or 
instrument necessary. 

27. What is the peculiarity in regard to the 
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purchaser's title, when the property is held 
burgage ? 

The disposition contains no precept of sa- 
sine. The purchaser transmits his titles to 
the town-clerk, who expedes an instrument of 
resignation and sasine. This instrument is 
recorded in the burgh register of sasines dur- 
ing the lifetime of the party infeft. 

28. How does a disponee obtain a Crown 
charter of resignation or confirmation ? 

The procedure for obtaining a Crown char- 
ter has been changed by 10 and 11 Vict. c. 
51. Formerly a signature containing the sub- 
stance of the charter required, was presented, 
during term time, to the judges in Exchequer. 
This signature was revised, recorded in Ex- 
chequer, and casheted. It then became a 
warrant for a Latin precept directed to the 
Keeper of the Great or Union seal. This pre- 
cept was signeted, and the signature was left 
at the Signet office. After paying Privy Seal 
dues, the precept was given to the director 
of Chancery as the immediate warrant for the 
charter. The charter had been in the mean- 
time prepared from another copy of the precept, 
revised or compared with the signature, by 
the agent for the Commissioners of Woods and 
Forests. The present procedure, according to 
the method pointed out by the recent Act of 
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Parliament, is as follows : — A draft of the 
charter required is prepared by a writer to 
the signet, whose name is to be endorsed 
upon it. This draft is lodged, at anytime* 
with the presenter of signatures, together with 
a short note, praying for a charter in terms o^ 
the said draft, and along with such note and 
draft, there must be lodged the last Crown 
charter, retour, decree of service, or Chancery 
precept of the lands, and all the title deeds 
subsequent thereto, together with evidence of 
the valued rent, when necessary, and an inven- 
tory and brief of the titles, according to the 
former practice. The date of lodging such 
note, must be marked thereon by the presenter 
of signatures, or his clerk. The draft charter 
must be forthwith revised by the presenter of 
signatures, who shall require the attendance 
of the agent for the person applying for the 
charter. After the presenter of signatures has 
completed his final revision, by making such 
alterations and corrections as are necessary, 
he authenticates each page thereof, and the 
alterations and corrections with his initials, 
and marks on such draft that the same has 
been revised by him, and also the date when 
such revisal was completed. The fees for- 
merly payable on signatures are chargeable on 
the draft. The composition is now struck, 
c 
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and certified by the presenter of signatures, 
and the auditor of Exchequer. These fees 
are paid by the applicant, to the clerk of the 
presenter of signatures, and by him paid over 
to the director of Chancery, 

Where no objections shall be stated to the 
draft, as so revised, a docquet is signed by the 
agent applying for the charter, and by the 
presenter of signatures; and the draft, when so 
docqueted, is officially transmitted to Chan* 
eery by the presenter of signatures, and forms 
a valid warrant for the immediate preparation 
of the charter in Chancery, in terms of the 
draft. The charter is then engrossed in the 
office of Chancery, sealed with the Great or 
Union Seal, recorded in Chancery, and de- 
livered to the applicant, upon payment of the 
duties, and composition being made to the 
proper officers appointed to receive the same. 

29. What is the procedure when applica- 
tion is made for a charter containing any new 
or original grant, such as a Novodamus or 
erection into a barony ? 

The party applying for any new grant, must, 
previously to lodging the note in the office of 
the presenter of signatures, obtain the consent 
of two of the Commissioners of Woods and 
Forests, and written evidence of such consent 
must be produced when the note is lodged. 
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The charter shall then be revised and engross- 
ed, as in the ordinary case ; but the charter, 
before being sealed, is to be lodged with the 
Qneen's Remembrancer, and is to be by him 
transmitted for her Majesty's sign-manual, and 
the signatures of three of the Lords of the 
Treasury. 

30. How are charters obtained when the 
lands are held of the Prince ? 

The procedure in this case is exactly the 
same as when the lands are held of the Crown, 
but with a slightly different narrative. When 
there is no Prince, the Sovereign grants the 
charter as Prince and Steward of Scotland. 
When there is a Prince who is major, the char- 
ter runs in his name. When the Prince is a 
pupil, the Sovereign grants the charter as ad- 
ministrator for the Prince. When the Prince 
is a minor, above the age of pupillarity, he 
grants the charter with the consent of his 
administrator-at-law. 

31. What sort of disposition is given when 
the disponer has bought the property, but has 
not been yet infeft upon his disposition ? 

A disposition and assignation without pre- 
cept or procuratory. 

32. How does the disponee make up his 
title in such circumstances? 

He makes use of the assigned procuratory 
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or precept, and enters either by resignation 
or confirmation. In fact, he comes into the 
place of his author, and makes up his title as 
he would have done. But the transference 
must bo deduced in the infeftment upon the 
assigned precept, or in the quizquidem of the 
charter of resignation upon the assigned pro- 
curatory. 

33. A. possessing upon a disposition, with- 
out infeftment, grants a disposition and assig- 
nation to B. A. thereafter grants a second 
disposition to C, who infefts upon the assigned 
precept. B. afterwards gets from A's supe- 
rior a charter of resignation upon the assigned 
procuratory, and infefts thereon — what is the 
effect of their respective infeftments ? 

C's infeftment carries the property. B. 
comes into A's place, by his charter of resig- 
nation, and acquires an interjected superiority, 
and C. holds of B., in blench fee, for a penny 
Scots, where the assigned deed had the usual 
obligation to infeft a me and de me. 

34. A person, possessing upon a personal 
title, grants inadvertently a common disposi- 
tion, with procuratory and precept, and the 
disponee infefts thereon, — what is the effect of 
this infeftment, and how is the error to be 
rectified ? 

The precept flows a/icm fiabentepotestatem, 
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and is, therefore, in the meantime,' inept ; but 
the error may be corrected in two ways : Ist. 
By infefting the disponer upon the assigned 
precept, — this infeftment will render the dis- 
ponee's infeftment valid by accretion ; or, 2d. 
The disponee may take a new infeftment upon 
the assigned precept, and allow his first in- 
feftment to lapse altogether. 

35. A. infefts upon a common disposition^ 
with an obligation to infeft a me and de me; 
instead of confirming, he takes a charter of 
resignation and infefts again, — does the infeft- 
ment fall off, or what effect has this double 
title? 

The first infeftment was held blench of the 
disponer ; the infeftment upon the charter of 
resignation is held, in feu-farm perhaps, of 
the seller's superior, and places the disponee 
in the seller's room; but nothing has been 
done to extinguish the first infeftment, which 
thus occasions a split, which must be removed 
by consolidation. 

36. What sort of disposition is granted by 
a person base infeft, that is, who is infeft upon 
a disposition with an a me and de me holding, 
but not yet confirmed ? 

A common disposition; and the assignation 
to the writs carries to the disponee the still 
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unexecuted procuratory in the disposition to 
his author. 

37. How does the disponee make up his 
title? 

He may either take infeftment upon the 
precept, and get for himself, from the superior, 
a charter of confirmation, which implies, by 
10 and 11 Vict. c. 48, a confirmation of all 
previous base infeftments ; or he may get a 
charter of confirmation and resignation, and 
infeft thereon. Before superiors could be 
compelled to grant charters of confirmation, 
a circuitous process was sometimes necessary 
in this case. If, for instance, the disponee 
took infeftment upon the precept in his deed, 
and the superior refused to give him either a 
charter of confirmation by itself, or a com- 
bined charter of resignation and confirmation, 
it was necessary for the disponee to resign 
upon the assigned procuratory, infeft thereon, 
give himself a charter of confirmation of his 
first infeftment, and consolidate by resigna- 
tion ad remanentiam. 

38. A. takes infeftment upon a common dis- 
position a me and de me ; — but, upon examining 
his infeftment, he discovers a mistake, but can- 
not ascertain whether it would be held fatal 
or not, — what would be the best way of raak- 
ing his title secure ? 
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To obtain from the superior a charter of 
confirmation and resignation combined, and 
take a new infeftment upon the charter of re- 
signation. The disponee has thus an alter- 
natiye title; if his infeftment turns out to 
be correct, his title consists of that infeft- 
ment and the charter of confirmation, and the 
resignation and subsequent infeftment are 
superfluous. If the first infeftment should 
prove to be nuU, the charter of resignation 
and infeftment furnish the proper title. 
. 39. A., who is base-infeft, dispones to B. ; 
B. obtains from the superior a charter of re- 
signation and confirmation, and infefts upon 
the precept in the charter. B. thereafter 
grants a common disposition to C, but C, be- 
fore making up his title, discovers that B. had 
resigned upon the assigned procuratory — what 
is the defect in title, and how is it to be cor- 
rected ? 

By confirming A's infeftment, B. vacated 
the assigned procuratory, and, consequent- 
ly, the resignation and infeftment following 
thereon are inept ; he has done nothing more 
than confirmed the infeftment. But A.'s pre- 
cept to B. is still unexecuted, and has been 
assigned to G. by B.'s disposition. C, there- 
fore, takes infeftment upon this precept, and 
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gets a charter of confirmation from the supe- 
rior, passing over B.'s infeftment altogether. 

40. A. obtained a charter of resignation 
from his superior, and, before taking infeft- 
ment, dispones to B., — what sort of deed 
does he grant, and how is B.'s title completed? 

A. grants a disposition and assignation to 
B., who infefts upon the precept of sasine in 
the charter of resignation, and his title is at 
once completed. 

41. What is the form of a disposition of su- 
periority? 

The seller may grant a common disposition 
of the superiority of the lands, or he may grant 
a disposition of the lands themselves, in the 
usual form, but excepting all feu rights in the 
clause of warrandice ; but, without this excep- 
tion, the disposition would be perfectly good, 
and would carry only the superiority ; the dis- 
poner or his heirs, however, might, at some 
future period, be annoyed about the warran- 
dice. 

42. If the superiority is disponed by the 
superior to his own vassal, is there any dif- 
ference in the disposition ? 

The disposition is, in that case, exactly the 
same as if the conveyance had been made to 
a third party, but after the vassal has com- 
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pleted his title to the superiority, it will be 
advisable for him to consolidate. 

43. Wheii a superior purchases the proper- 
ty from his vassal, how is the conveyance ef- 
fected, and his title completed ? 

There are three cases of this title; — 1st, 
Where the seller is publicly infeft, he grants 
a common disposition, with the abridged pro- 
curatory, which here implies resignation ad 
remanentiam, 10 and 11 Vict. c. 48; resig- 
nation is then made, and an instrument is ex- 
tended and recorded. 2. Where the vassal 
is base-infeft, the superior ought first to con- 
firm the vassal's base-infeftment, and this 
case passes into the first ; but the vassal may 
give him a common disposition, the superior 
must then take infeftment, and give himself a 
charter of confirmation, and afterwards, by 
consolidation, remove the split thus created. 
3d, Where the vassal is uninfeft, but his author 
had been publicly infeft, he may either, first, 
make up his title and proceed as before ; or 
he may give his superior a disposition and as- 
signation, and the superior would infeft upon 
the assigned precept, grant himself a charter 
of confirmation, and consolidate in the usual 
way. But if the parties are very anxious to 
save expense, they may prevail upon the last 
vassal to dispone, with concurrence of the ac- 



34 OUTLINE OF CONVETA\CING. 

tnal disponer, and the instrument of resignation 
would complete the title ; the infeftment, the 
charter of confirmation, and procuratory of re- 
signation ad rem : would be thus dispensed with. 

44. What sort cf disposition is granted when 
the seller is publicly infeft both in property 
and superiority, but holds them split, and upon 
diflFerent titles ? 

In this case, it is better to consolidate be- 
fore excuting the conveyance ; but a common 
disposition will carry both fees ; and this may 
have happened inadvertently without the split 
being noticed. 

46. How, in this case, does the purchaser 
make up a completie title and consolidate ? 

If the purchaser becomes aware of the split 
before he has taken infeftment, he first ob- 
tains a charter of resignation from the supe- 
rior for the mid-superiority, and takes infeft- 
ment upon the precept contained in the 
charter; he then gives himself a charter of re- 
signation for the property, infefts again, and 
consolidates. But if he has taken infeftment 
upon the precept in the disposition, an awk- 
ward circumstance presents itself; it is a mat- 
ter of doubt, and still undecided, whether this 
infeftment applies to the property or superio- 
rity, to both, or to k either, as being too vague ; 
the title therefore must be so managed as to 
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obviate these difficulties. The disponee, with 
this view, first obtains from the superior a 
charter of resignation and confirmation as to 
the Buperiorityy infefts upon this charter, and 
then gives himself a charter of resignation and 
confirmation as to the property, infefts again, 
and consolidates. In this way, whatever view 
may be taken of the effect of the infeftment 
upon the disposition, the title is secure. If 
the first infeftment should be held to apply to 
the superiority, the disponee's title to that fee 
will rest upon the infeftment and confirmation, 
and the resignation and infeftment thereon 
will be simply super^uous ; if, on the other 
hand, the first infeftment should be held not 
to apply to the superiority, the title will rest 
upon the resignation and subsequent infeft- 
ment. The same principle is applicable to 
the property. Again, if the infeftment upon 
the disposition should be held to apply to 
both property and superiority, then both fees 
are held by the charters of confirmation ; if 
the first infeftment applies to neither property 
nor superiority, the charters of resignation, and 
the respective infeftments thereon constitute 
sufficient titles to both fees, and the confirma- 
tions go for nothing. 

46. A. infeft upon a disposition with an a me 
holding only, dispones to B. before he has 
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been confirmed, — how does B. makeup his 
title ? 

B. may either infeft upon his own disposi- 
tion, or he may pass over his author's infeft- 
ment, and take infeftment upon the assigned 
precept, as still unexhausted. In either case, 
he gets from the superior a simple char- 
ter of confirmation. Or he may resign upon 
the procuratory in favour of A., and get 
a charter of resignation, and take infeft- 
ment ; or he may resign upon his own procu- 
ratory, and get a charter of resignation and 
confirmation, and infeft. In none of these 
cases is there a split. 

47. A. infeft, but unconfirmed, upon a dispo- 
sition, with an obligation to infeft a me only ; 
subfeus to B., B. infefts upon the feu dispo- 
sition, — has he a good title to the property, and 
if not, how is it to be corrected ? 

If A. is still alive, his infeftment may be con- 
firmed, which renders the sub vassal's title valid 
by accretion. If A. is dead, but his heir makes 
up his title, he may grant a new feu-disposition 
in terms of the former, upon which the vassal 
infefts ; if the heir's title is made up, but he 
refuses to grant a new feu-disposition, the 
vassal may adjudge in implement. But if A. 
is dead, and his heir refuses to enter, B's sub- 
infeudation is entirely gone. His only remedy 
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is to constitute his claim upon the clause of 
warrandice, and to raise an adjudication against 
the heir as for a common debt. 

IIL Transmission to HeirSi and by Heirs. 

48. Where an ancestor dies, publicly infeft 
in property held of the Crown, — how does the 
heir make up his title ? 

This may be done in two ways. Ist. He 
may expede a general or special service, pre- 
sent a draft precept to the presenter of signa- 
tures, and proceed in the same way as that 
mentioned in Case 28. The draft precept, 
when revised and docqueted, is officially trans- 
mitted to Chancery, where it is engrossed, 
signed, and delivered. Infeftment must bo 
taken upon this precept before the next term 
of Whitsunday or Martinmas following its 
date, and also during the lifetime of the heir. 
2d. The heir may expede a special service, 
and take infeftment upon the decree of ser- 
vice, which has the same force as infeftment 
upon a disposition, with an obligation to infeft 
a me and de me ; but the decree is personal to 
the heir. There is, however, nothing said about 
taking infeftment before the nextterm of Whit- 
sunday and Martinmas, 10 and 11 Vict. c. 51. 
The heir then obtains a Crown charter of con- 
firmation in the manner detailed in Case 28. 
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49. How does an heir make up a title to 
property held of the Crown where his ancestor 
died base-infeft ? 

In the same way as in the case where the 
ancestor died publicly infeft ; but with the 
Chancery precept there is incorporated a char- 
ter of confirmation, confirming the ancestor's 
base-infeftment. There is now no split, which 
in this case always occurred formerly. 

50. How does an heir make up his title 
where his immediate ancestor had served to a 
more remote ancestor, publicly infeft, but died 
before he had taken infeftment upon the Crown 
precept, or decree of service ? 

He passes over his immediate ancestor, and 
makes up his title to the more remote. 

51. How would an heir make up his title, 
where the immediate ancestor had served 
heir in general to the more remote ancestor 
base-infeft, but died before proceeding fur- 
ther? 

The next heir must expede a general ser- 
vice to his immediate ancestor, take out a 
Crown charter of resignation, infeft there- 
on, give himself a precept of clare constat to 
the more remote ancestor, infeft again, and 
consolidate. 

52. A. dies base-infeft in property held of 
the Crown, B., his heir, serves heir in special. 
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and expedes a Crown charter of confirmation 
and precept, but dies before he is infeft upon 
the Chancery precept, — how does the next heir 
C. proceed ? 

He passes over B. altogether, and makes up 
his title to A. ; for a special service does not 
seem to include, except to a passive extent, a 
general service, in the same character. 

63. If B. had served heir in general, would 
the procedure be the same ? 

We suspect that the confirmation was 
applicable to B.'s title, and would therefore 
be discharged by his death ; but the general 
service vests the unexecuted procuratory in 
B., 10 and 11 Vict. c. 47, § 13. C. would thus 
have to serve heir in general to B., take out 
a Crown charter of resignation, infeft thereon, 
and give himself a precept of clare constat as 
heir to A., infeft again, and c<>nsolidate. 

54. How does an heir make up his title 
when the property is held of a subject supe- 
rior, and the ancestor died publicly infeft ? 

He may proceed in two ways, as where tiie 
Crown is superior : — 1st, He may get from the 
superior a precept oi clare constat, upon which, 
as it is personal, he must take infeftment dur- 
ing his own lifetime; but the precept does 
not now fall by the death of the superior, 10 
and 11 Vict. c. 48, § 15. 2d, If the superior 
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refuses to give him a precept of dare constat, 
he must serve heir in special, infeft upon the 
decree of service, and obtain a charter of con- 
firmation. 

55. How does an heir proceed, where his 
ancestor died base-ineft in property held of a 
subject superior ? 

He either obtains from the superior a char- 
ter of confirmation, and precept of dare con- 
stat, and takes infeftment ; or he serves heir 
in special, infefts upon the decree of service, 
and obtains from the superior a charter of con- 
firmation. 

56. How does an heir enter in burgage pro- 
perty, when his ancester dies infeft ? 

He obtains from the town-clerk an instru- 
ment of cognition and sasine, which must be 
recorded within sixty days in the Burgh Re- 
gister of sasines. There must, in this case, be 
symbolical infeftment given by one of the 
magistrates, either of a pen in the council 
chamber, or of earth and stone, and hasp and 
staple, upon the ground. This being a pro- 
priis manibus infeftment, the instrument must 
be signed by the bailie, as well as by the town 
clerk and witnesses. 

57. How does an heir, in every case, make 
up his title where his ancestor died uninfeft ? 

He serves heir in general, and thus acquires 
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right to his ancestor's disposition, and makes 
up his title by resignation or confirmation, as 
his ancestor might have done. 

58. A dies infeft, but unconfirmed, upon a 
disposition, with an a me holding only, how 
does his heir make up his title ? 

He may either serve heir in general, and 
make up his title upon the disposition, as if his 
ancestor had never been infeft ; or he may ob- 
tain from the superior a charter of confirma- 
tion, and precept of clare cmiatat^ and take 
infeftment thereon ; or he may serve heir in 
special, infeft upon the decree of service, and 
get a charter of confirmation ; but, in this last, 
it would be advisable to get a special confir- 
mation of his ancestor's infeftment, as well as 
his own, though this would have been unneces- 
sary had he been infeft upon an a me and de me 
disposition ; but here his ancestor's infeftment 
was null till confirmed. 

59. A vassal succeeds as heir to his superior, 
— how does he make up his title ? 

Exactly as he would do if his ancestor had 
not been superior. But after making up his 
title to the superiority, he must consolidate. 

60. How does a superior make up his title 
to his vassal, dying publicly infeft ? 

He gives himself a precept of clare constat^ 
infefts thereon, and consolidates. 
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61. How does a superior make up his title, 
as heir of a vassal dying base-infeft ? 

He gives himself a charter of confirmation, 
and precept of clare constat in one deed, in- 
fefts, and consolidates. 

62. A, dies uninfeft in property which he has 
purchased, and is succeeded by his superior as 
heir, — how does the superior make up his title? 

He serves heir in general, and thus carries 
his ancestor's disposition, infefts upon the un- 
executed precept, gives himself a charter of 
confirmation, or he gives himself a charter of 
resignation, and infefts thereon. This com- 
pletes his title to the property ; he then con- 
solidates. 

63. A. dies, publicly infeft both in property 
and superiority, but upon different titles, how 
does the heir make up his title ? 

He makes up his title to the superiority, by 
service and infeftment, or precept of clare 
constat, or Chancery precept, according to 
circumstances. He then gives himself a pre- 
cept of clare constat for the property, infefts 
again, and consolidates. 

64. A superior, holding publicly of the 
Crown, purchases the property, but dies be- 
fore he has either resigned ad remanentiam, 
or taken infeftment in the property, — ^ho w does 
his heir complete his title ? 
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The heir first expedes a general service, 
and takes out a Crown precept in the usual 
way ; (see Case 28). But he has carried his 
ancestor's disposition, and he may now at 
once resign ad remanentiam upon the unex- 
ecuted procuratory of resignation, if in the 
new form ; but if the procuratory is in fa- 
voremy he must take infeftment upon the un- 
exhausted precept, give himself a charter of 
confirmation, and consolidate by procuratory 
and instrument. 

65. A. dies base-infeft in a superiority held 
of the Crown, and publicly infeft in the pro- 
perty, — ^how must his heir proceed ? 

He serves heir, and obtains a charter of 
confirmation and Crown precept, upon which 
he infefts, and thus completes his title to the 
superiority. He now gives himself a precept 
of dare constat for the property, infefts again, 
and consolidates. 

66. If the ancestor dies publicly infeft in 
the superiority, but base-infeft in the property, 
— ^how must the heir's title be modified ? 

The process would be the same as in the 
last case ; but there would be a confirmation in 
the precept of dare constat^ and none in the 
Crown precept. 

67. A. dies uninfeft, but possessing both 
property and superiority upon diflferent dis- 
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positions, with the common obligation to in- 
feft a me and de me, — how does his heir ac- 
quire a full title ? 

He serves heir in general for both property 
and superiority, gets from the superior a char- 
ter of resignation for the superiority and in- 
fefts, gives himself a charter of resignation for 
the property, infefts again, and consolidates. 

68. How would the heir make up his title 
where his ancestor died uninfeft in the supe- 
riority, and base-infeft in the property ? 

He would serve heir for the superiority, get 
a charter of resignation, infeft, and give him- 
self a charter of confirmation and precept of 
clare constat, infeft again, and consolidate. 
In short, in every one of these cases, the heir 
makes up independent titles to the separate 
fees, and consolidates to extinguish the split. 

69. A., publicly infeft in property, executes 
a settlement in favour of B., but without pre- 
cept or procuratory, B. survives A., but dies 
without making up any title, how does B.'s 
heir proceed ? 

He serves heir in general to B., and if A.'s 
heir refuses to make up his title, and reconvey 
to B.'s heir, the latter must raise an adju- 
dication in implement against A.'s heir, and 
infeft upon his decree. 

70. A., uninfeft, dispones to B. in a settle- 
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ment^ without precept and procuratory, B. 
survives A., and dies without making up any 
title, how does C, the heir of B., make up 
his title? 

C. serves heir in general to B., and thus 
carries the settlement in favour of B.; but this 
settlement contains a virtual assignation of 
the unexecuted procuratory and precept in 
A.'s disposition. Upon this C. makes up his 
title, as A. himself could have done. 

71. Does a special service now, as formerly, 
include a general service in the same cha- 
racter f 

A special service cannot now altogether in- 
clude a general service, as the claimant peti- 
tions to be served heir in general, or heir in 
special, as the case may be. 

72. Can a party claim, in the same petition, 
to be served both heir in special and heir in 
general ? 

An heir of line, or an heir-male, may com- 
bine in his petition, claims for a special and 
for a general service. But no other heir can 
do this, 10 and 11 Vict. c. 48, § 24. See Ap- 
pendix, No. VI. 

73. What is the procedure, in serving heir, 
which has been introduced by the recent Act 
of Parliament relative to that subject ? 

The brief and retour formerly used are now 
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wholly abolished. The heir proBents a petition , 
8ee (Appendix Nos. V. and VI„) if for a gen- 
eral service, either to the Chancery sheriff, or 
to the sheriff of the county where the deceased 
ancestor had his principal domicile at the time 
of his death ; if for a special service, either to 
the Chancery sheriff, or to the sheriff of the 
county where the lands are situated. This peti- 
tion simply states, that the ancestor died on or 
about such a day (last vest and seized in the 
lands described, where a special service is 
sought), and that the claimant is the nearest 
lawful heir in the special character. When the 
petition is presented to the Chancery sheriff, 
it is published in the Register of Edictal Cita- 
tions; but it must be likewise published in 
the particular county where the service might 
have proceeded. This is done by affixing an 
abstract of the petition upon the door, or some 
other conspicuous part of the county court- 
house. When the petition is presented to the 
sheriff of a county, it must, in the same way, 
be published in the county court, and in the 
office of Edictal Citations ; and in neither case 
can the service proceed till official notice shall 
have been received by the sheriff before whom 
it is to take place, of the publication in the 
other court, and till the lapse of fifteen days 
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after the latest publication, or of thirty days, 
if either publication is to be made in Orkney 
or Shetland. After the lapse of these times re- 
spectively above mentioned, it shall be lawful 
for the sheriff to whom such petition of ser- 
vice shall have been presented, by himself, or 
by the provost, or any of the bailies, of any city 
or royal burgh, without a special commission, 
or by any commissioner whom such sheriff 
shall appoint; to receive the usual evidence, 
documentary and parole, admitted in such 
cases; and the parole evidence shall be taken 
down in writing, according to the existing prac- 
tice in the sheriff courts of Scotland, and a 
full inventory of the documents produced 
shall be made out and certified by the sheriff, 
or his commissioner aforesaid. On considering 
the evidence, the sheriff, without the interven- 
tion of a jury, pronounces a judgment, serving 
or refusing to serve, the petitioner in whole 
or in part as he sees fit. This judgment has 
in all respects the same effect which the ver- 
dict of a jury had under the former system. 

Upon the application of the party served, 
the sheriff-clerk shall forthwith transmit to 
the Chancery-oflSce the petitioif, the judg- 
ment, the proof taken in writing, the inven- 
tories of written documents, certified as afore- 
said, and also any other parts and steps in the 
process, excepting original documents, and 
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extracts of recorded writs, which shall be re- 
turned on demand to the party who produced 
them. On the proceedings being so trans- 
mitted to Chancery, such judgment shall be 
recorded there, and the director, or his de- 
pute, prepares an extract, and transmits it, 
without delay, to the sheriff-clerk of the coun- 
ty, to be by him delivered to the party, or his 
agent, in the sheriff-court. Such proceedings 
and judgment, shall at all timei^ be open for 
inspection in the office of the sheriff-clerk, and 
of the director of Chancery, respectively; and 
certified copies are given to any party de- 
manding the same, upon payment of the pro- 
per fees. The extract decree is equivalent 
to an extract retour ; but the decree of spe- 
cial service contains a precept of sasine a me 
and de me, which, however, is personal to the 
heir himself. 

74. What is the procedure in the case of a 
competition of claims ? 

When one applicant has presented a petition 
for service, it is lawful for any other person, 
who may conceive that he has a preferable 
right to be served heir, also to present a pe- 
tition to the sheriff; and the sheriff, if he see 
cause, may sist procedure on the first petition, 
and conjoin the processes, and allow each of 
the parties, not only a proof in chief in refer- 
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ence to his own claim, but a conjunct proof in 
reference to the claim of the other party. 
The sheriff then pronounces judgment there- 
on, serving or refusing as he sees fit, and at 
the same time he disposes of the matter of 
expenses, 

75, If the sheriff refuses to serve a petitioner, 
where there is no competition ; or one of the 
petitioners in a competition,^ — ^what remedy is 
given to the party whose claim has been dis- 
missed? 

He may advocate to the Court of Session, 
or he may reduce the decree for forty years, 
if there has been no competition, and for twenty 
years, if there has. But where there has been 
no competition, he may present a second pe- 
tition. 

76. What is the procedure in advocating a 
decree of service ? 

A note of advocation must be presented to 
the Court of Session, within fifteen days of the 
date of the decree, in ordinary cases, or with- 
in thirty days, if the service has proceeded 
before the courts of Orkney and Shetland. If 
there has been a competition before the sheriff, 
the Note must be intimated to the opposite 
party, and a bond of caution for expenses must 
be lodged with the sheriff clerk, as in the case 
of common advocations. The note is then 

D 
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called aud enrolled in the Court of Session, 
like an ordinary advocation from a final judg- 
ment of an inferior court. The Lord Ordinary 
may then either allow additional evidence to 
be taken^ or remit to the sheriff to take such 
evidence, or, if he sees it necessary, he may ap- 
point the case, or special issues therein, to be 
tried by a jury, in the same manner as in ordi- 
nary jury trials. It is provided by the act 10 and 
11 Vict. c. 47, § 18, that in every case in vrhich 
the sheriff has refused to serve the claimant, 
but in which the Court of Session shall be of 
opinion that he ought to be served, a remit 
shall be made to the sheriff to pronounce a 
decree, serving the said claimant in terms of 
the said Act of Parliament. 

77. If the applicant who is set aside in a 
competition, has neglected to advocate the 
service within fifteen days, — ^is he now with- 
out redress ? 

He may, at any time within twenty years 
from the date of the decree of service, raise an 
action of reduction in the Court of Session. 
This process is nearly the same as an advoca- 
tion. The decree in the reduction operates 
at once as a service of the party reducing, 
where the pursuer is successful, and as a reduc- 
tion of the service of his competitor. A re- 
duction may be raised by a counter claimant, 
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even where he has not presented a petition to 
the sheriff. 

78. After obtaining decree of special ser- 
vice, — ^how does the heir complete his title ? 

He takes infeftment upon the decree of 
special service, and gets a charter of confirmar 
tion from the superior. 

79. Where the deceased had no principal 
domicile in Scotland at the time of his death, 
where does the service proceed ? 

A special service may proceed either before 
the sheriff of the county where the lands lie, 
or before the Chancery sheriff; a general ser- 
vice must, in that case, take place before the 
Chancery sheriff alone. And, in both cases, the 
inducicB of the publication at Edinburgh is 
thirty days. 

80. What sort of disposition does an appar- 
ent, or unentered;heir grant, where his ancestor 
died publicly infeft ? 

A common disposition, containing aprocura- 
tory or obligation to make up his own title. 

81. How does the disponee in this case 
make up his title ? 

He must make up both his own title and 
that of the disponer. It is, however, a matter 
of no consequence which title is first complet- 
ed. The disponee therefore usually takes in- 
feftment upon his disposition, obtains a precept 
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of clare constat for the disponer, infefts him 
thereon, and at his convenience gets his own 
infeftment confirmed. But, if the disponer 
should happen to die before being infeft upon 
the precept of clare constat, the disponee's 
title would be ineffectual. 

82. How is the title to burgage property 
made up, on a disposition by an apparent 
heir? 

Formerly the disponee made up a single 
title for himself and the heir, by an instrument 
of resignation, cognition, and sasine. But this 
method does not now appear to be competent 
under the new forms, as an instrument of re- 
signation and sasine is given by the town-clerk, 
without the use of symbols ; but in cognition 
and sasine, the bailie still gives infeftment sym- 
bolically ; there must be, therefore, separate 
titles to the heir and disponee, 

83. A., an apparent heir, whose ancestor was 
publicly infeft, grants to B. a common disposi- 
tion, with power to make up his title as heir. 
A. thereafter grants a disposition in security 
to C, but without power to make up the heir's 
title. C. records his disposition in security in 
the Register of Sasines. B. takes infeftment 
upon A.'s disposition, and obtains precept of 
clare constat^ and infefts A. Does A.'s title 
accresce to the disposition in security, which 
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was first made real by recording, or is its effect 
limited to B.'s tide, since he alone was em- 
powered to make up A.'s title ? 

A.'s title accresces to the first real right, 
therefore, the disposition in security constitutes 
a valid burden upon the property. 

84. What sort of disporition is granted by 
an apparent heir, whose ancestor died base- 
infeft? 

A common disposition, with power to make 
up the heir's title, and the whole procedure 
is the same as in Case 81, but there is a con- 
iGrmation in the precept oiclare constat. 

85. How is it done where the ancestor died 
uninfeft ? 

The apparent heir grants a disposition and 
assignation, with a procuratory for serving him 
heir ; but the diaponee must expede a general 
service for the heir, before he can himself take 
infeftment upon the assigned precept. 

86. Why does accretion not take place here, 
as in the former case ? 

Because, before service, the notary cannot 
deduce the right of the disponee to take in- 
feftment upon the precept in favour of the dis- 
poner's anceston There is, notwithstanding, 
a certain degree of accretion ; for the heir's 
general service accresces to the previous as- 
signation. 
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87. An apparent heir dispones the property 
in which his ancestor died publicly infeft, the 
disponee infefts, but the disponer dies before 
his own title is made up as heir, — ^how does 
the disponee now proceed ? 

His infeftment becomes ineiSectual ; he 
must therefore adjudge in implement against 
the disponer's ancestor's next heir. If the 
disponer had not been three years in posses- 
sion upon apparency, the ancestor's next heir 
is not liable for his immediate ancestor's dis- 
position, and may pass him over altogether, 
and the disponee would lose the property. 

IV, — Settlements and Entails. 

88. If a person, infeft in an estate, wishes to 
leave his estate at death to an individual who 
is not his heir — how does he effect his object ? 

He grants a common disposition and settle- 
ment of his estate, to take effect at his death. 
In this deed he dispenses with delivery, re- 
serves his own liferent, and power to alter and 
revoke. There is, likewise, usually a clause 
revoking all former deeds. 

89. If a person wishes to leave to a stranger 
the whole heritable property which he may 
possess at the time of his death, what sort of 
deed does he execute ? 
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A general disposition and settlement, with- 
out procuratory of resignation, or precept of 
sasine, but with the same restrictions as in 
the last case. 

90. How does the party to whom the pro- 
perty has been conveyed, make up his title ? 

If the disponer died infeft, the disponee 
may apply to the next heir, to grant him a 
disposition with power to make up his title, 
(see Case 81) ; if the heir refuses, the disponee 
must adjudge in implement, take infeftment 
upon the decree of adjudication, and get a 
charter of confirmation from the superior ; or, 
without infefting upon the decree, he may 
obtain a charter of adjudication, and infeft 
thereon. If the ancestor possessed property 
in which he was uninfeft, the general dispo- 
sition operates as an assignation, and the dis- 
ponee may enter either by confirmation or re- 
signation upon the assigned deed. 

91. What is the method of procedure in ad- 
judging upon a general settlement ? 

The disponee waits for a year, and raises 
an action of constitution against the next heir. 
The conclusion in this action is, that the heir 
shall either renounce, or be held liable for his 
ancestor's obligation. Whether the heir re- 
nounces or not, the pursuer obtains decree of 
constitution, and immediately raises an adju- 
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dication. Bat where the heir renounces, 
decree is called cognitionis causa tantum, and 
the adjudication is contra hcereditatem jacen- 
tern ; where the heir does not renounce, there 
is a simple decree of constitution against him 
personally, and the adjudication is a common 
adjudication in implement. If the pursuer 
expects the heir to renounce, he may combine 
an adjudication with his summons of constitu- 
tion, which falls if the heir does not renounce. 

92. If the apparent heir should die during 
the actions of constitution or adju<tication, 
how does the disponee proceed ? 

He must wait another year, and raise 
an action of transference against the next heir. 
But he must have previously given him a gene- 
ral charge upon forty days indiMnce, which 
may be done during the annus deliberandi. 

93. If the heir dies after decree in the ac- 
tion of constitution, but before the action of 
adjudication is raised, how does the disponee 
proceed ? 

After the lapse of a year, he raises a new 
action of constitution against the second heir, 
as heir of the firstheir; and, on obtaining decree 
of constitution, he raises an adjudication 
against him, as heir of the ancestor, — ^no charge 
is necessary. 

94. Can a person settle his heritable pro- 
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perty in the form of a mere procuratory of re- 
signation, in the same way that entails are not 
unfrequently executed ? 

He may regulate and limit the succession, 
and point out a series of heirs to the disponee, 
by a simple procuratory of resignation, but 
he cannot exclude his heir, unless he uses 
words actually disponing the property to the 
disponee. 

95. Can a man exclude his heir by a deed 
granted on deathbed ? 

The disponer, if at the time when he exe- 
cuted the conveyance ill of the disease of 
which he died, must have either survived the 
making of the settlement for sixty days, or 
have been seen at kirk or market unsupported 
during the interval. 

96. What is the effect of a holograph set- 
tlement ? 

It is presumed to have been written on 
deathbed, as it does not prove its own date. 
The proof,' therefore, lies upon the disponee, 
to shew that it must have been executed in 



97. If a party in liege poustie execute a set- 
tlement in favour of one person, and by a 
deathbed deed revoke the first settlement, 
and dispone the property to a different person, 
— ^who would get the property ? 
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The heir-at-law ; for the second settlement 
is effectual as a revocation of the first ; but is 
reducible by the heir, as a conveyance of the 
estate. 

98. If, in the same circumstances, the revo- 
cation is made provisional, and if it is de- 
clared that if the last settlement shall be 
reduced upon the head of deathbed, that the 
property is to revert to the first disponee, — 
what is the consequence ? 

The last disponee gets the property. For 
the heir-at-law cannot reduce on the head of 
deathbed, as he has no longer an interest; 
the first disponee cannot reduce, as he wants 
the title, since no one but an heir and his cre- 
ditors can reduce ex capite UctL 

99. What would be the effect if there was 
no special revocation in the last conveyance ? 

Revocation is implied, and it is considered 
as provisional. 

100. What is meant by an entail ? 

A conveyance by which heirs and succes- 
sors, in a certain order, are pointed out to suc- 
ceed after the first disponee. 

101. What are the three differentkinds of en- 
tail, viewing them in reference to their effects? 

Simple destinations; entails with prohibi- 
tory clauses ; strict entails, containing prohi- 
bitory, irritant, and resolutive clauses. 
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102. How do these entails differ in effect? 

In the simple destination, each member suc- 
cessively in possession is an absolute fiar, and 
may grant even gratuitous deeds ; but he can- 
not alter the succession, and cut off the next 
substitute on deathbed — ^in the entail with pro- 
hibitory clauses, any proprietor for the time 
may burden the property with debt, and grant 
onerous but not gratuitous deeds — in the strict 
entail, the heir in possession cannot in any way 
affect the estate, except during his own life, 
or according to certain statutory provisions. 

103. How is the first disponee, under an 
entail, designated ? 

The first disponee is called the institute ; 
the subsequent members of the entail are de- 
nominated substitutes, or heirs of entail. 

104. How does the institute make up his 
title? 

Like an ordinary disponee. 

105. How does a substitute make up his 
title, if his predecessor, whether institute or 
substitute, is feudally entered ? 

He serves in special as heir of entail and 
provision, or gets a precept of dare constat in 
that character, and infefts. 

106. If the institute survives the maker of 
the entail, but dies uninfeft, — ^how does the 
substitute make up his title ? 
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Bj a general seryice to the institute, as heir 
of entail and provision, infeftment upon the 
precept in the original entail and charter of 
confirmation ; or resignation upon the procu- 
ratorj, and infeftment upon the charter of re- 
signation. 

107. How does the first substitute make up 
his title, if the institute predecease the maker 
of the entail ? 

If the substitute has been called to the suc- 
cession nominatim, he simply makes up his 
title by infefting or resigning upon the entail, 
as conditional institute. 

108. If the destination is taken to A. and 
his heirs-male, — ^how would the heir-male 
make up his title, if A. predeceased the maker 
of the entail ? 

He would expede a general service as heir- 
male to A., and then make up his title as con- 
ditional institute. 

109. If the destination is taken to A., whom 
failing, to his second surviving son, — how 
would the second surviving son make up his 
title, if A. predeceased the maker of the en- 

taa.^ 

According to the principles laid down in 
Colquhoun's case, he requires a declarator, 
and then infefts as conditional institute. 

110. If the institute contravene after mak- 
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ing up his title, — ^how does the next substitate 
proceed. 

He brings a declarator of contraventiony 
and then makes up his title as conditional in- 
stitute. 

111. How does the next substitute proceed 
il a prior substitute contravene ? 

He brings a declarator of contravention, 
and serves as heir of entail to the last mem- 
ber infeft who did not contravene. 

112. What are the requisites under the act 
1686, to render the conditions of the entail 
binding against third parties ? 

The entail must contain a special destina- 
tion ; prohibitory, irritant, and resolutive 
clauses. The deed must be recorded in the 
' register of entails, upon application to the 
Court of Session, and infeftment must be 
taken upon it. It was also provided by the 
statute that the whole clauses and conditions 
should be inserted in all the subsequent re- 
tours, precepts, and infeftments. 

113. Is it still necessary to incorporate the 
whole clauses and conditions in the subse- 
quent conveyances and infeftments ? 

By 10 and 11 Vict. c. 48, § 4, it is declared 
sufficient if reference be made to the original 
recorded entail, or to some recorded infeft- 
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ment, in which these clauses are given at 
length. 

114. What is the effect of a conveyance to 
A. and B., and their heirs in fee ? 

A. and B. are conjoint proprietors, and at 
the death of each, his pro indiviao share is 
taken up by his heir in the usual way. 

115. What is the nature and effect of a dis- 
position to A. and B., two strangers, in con- 
junct fee and liferent, and their heirs in fee ? 

A. and B. are conjoint pro indiviao fiars, 
and, at the same time, they are conjoint life- 
renters; their respective heirs are mere sub- 
stitutes. K A. or B. dies, his share in the fee 
descends to his heir — his share in the liferent 
accresces to the survivor during his life. Upon 
the death of A. and B., their heirs serve, or 
get precepts of clare constat, and infeft in the 
pro indiviao fee, and become common conjoint 
proprietors. 

116. K a conveyance is taken to A. and B. 
in conjunct fee and liferent, and to the heirs 
of the survivor in fee, what is the effect of 
such a destination? 

A. and B. are, between themselves, contin- 
gent fiars, but, upon the death of one of them, 
the whole fee, as well as the liferent, accresces 
to the survivor, and his heir would, at his 
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death, take it up by an ordinary service or 
precept of clare constat. 

117. A conveyance of property is taken to 

A. and B. in conjunct fee and liferent, and to 
the heirs of the survivor in fee. A. dispones 
his pro indiviso share to C, with all right, 
title, and interest in the same,— what is the 
extent of the interest which C. has acquired 
in the property ? 

He has, in the meantime, acquired a right 
to a pro indiviso share of the rents, and a 
contingent right to the whole fee. If A. sur- 
vives B., the whole fee accresces to C. ; if A. 
predeceases B., the whole property reverts to 

B. from C. 

118. A conveyance is taken to A. and B. in 
conjunct fee and liferent, and the heirs of A. 
in fee, what are their respective rights? 

A. is sole fiar ; but the fee is burdened with 
the half of the liferent to B. in the meantime, 
and with the whole liferent, if B. survives A. 

119. If, in the last case, A. were to dispone 
to C. the whole property, with all right, title, 
and interest, — what right does C. acquire ? 

C. is absolute fiar, but he is burdened with 
one-half of the liferent as long as A. and B. 
are both alive ; but the whole liferent accres- 
ces to B. during his life, if he survives A. 

120. If property is disponed to A. in life- 
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rent, and B. in fee, how do they make up their 
respective titles? 

One infeftment, in terms of the conveyance, 
is sufficient for both. 

121. A. and B., two conjoint proprietors of 
a common subject, wish to divide it, and sepa- 
rate their interests ; how is this effected feu- 
dally? 

After having fixed upon the separate por- 
tions of the common subject which each wishes 
to appropriate to himself, A. and B. execute a 
disposition of the one portion to A. and of the 
other portion to B. They each take infeft- 
ment in the part disposed to him, and the se- 
parate portions are now totally disconnected. 

122. If A. and B., instead of giving con- 
joined dispositions, had each disponed to the 
other his pro indiviso share in the respective 
portions, would there be any difference in the 
effect? 

They would each of them hold their two jpro 
indiviso equal portions of their own half of the 
common subject, but by different infeftments ; 
and formerly, if they sold their shares, the 
purchaser would have required two infeft- 
ments, but now one infeftment is sufficient, 
8 and 9 Vict. c. 35. But to prove that each 
has acquired two distinct pro indiviso fees in 
their separate shares, let us suppose that the 
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common property had been conveyed to A. 
and B., and their heirs male, and that B. had 
conveyed his pro indiviso share of the half to 
A. and his heirs whatsoever ; at A.'s death the 
first ^o indiviso half of his share would go to 
his heir-male, and the second pro indiviso 
share of his half would go to his heir-at-law. 

123. If property is disponed in a postnup- 
tial marriage contract to a husband and wife 
in coDJanct liferent, and to the heir of the 
marriage nominatim in fee, what is the effect 
of the conveyance in such terms ? 

The husband and wife are merely conjoint 
liferenters, and the survivor of them would 
have the whole liferent as in other cases. But 
the nominate heir would be absolute fiar. 

124. If property is conveyed in an antenup- 
tial marriage contract to the husband and wife 
in liferent, and to the heirs to be procreated 
of the marriage in fee ; who is the fiar ? 

As a fee cannot be in pendente, it must be 
in the husband or wife. The presumption is 
generally for the husband; but if it was given 
by the wife or her relations in contemplation 
of the marriage, the wife would be the fiar, 
and the husband a liferenter. But the heir 
of the marriage is a mere substitute, and would 
make up title upon the fiar's death as heir of 
the marriage. 
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125. If it is wished, in an antennptial con- 
tract, to restrict the right of the parents, and 
to prevent them from defeating the hope of 
succession of the unborn heir, how is it ef- 
fected? 

By disponing to the husband and wife, either 
in liferent or in conjunct fee and liferent, but 
qualifying their right by the words, for their 
liferent use allenarly, or alimentary. These 
words restrict the right to a fiduciary fee. 

126. How would the heir make up his title 
to the fiduciary fee upon his father's death ? 

He would serve to his father, the fiduciary 
fiar, as heir of marriage and provision. 

127. If the husband or wife dies without 
children of the marriage, what is the effect of 
such a destination ? 

The fiduciary fee becomes absolute, and 
would descend to the heirs of the fiduciary 
fiar. 

128. If property is disponed to A. in life- 
rent and B. in fee, whom failing, to C. in life- 
rent and D. in fee, how would C. aad D. make 
up their titles upon the deaths of A. and B., 
who had been duly infeft in their respective 
rights ? 

It appears very doubtful whether C.'s right 
of liferent has not been defeated by B.'s in- 
feftment in the fee ; for a liferenter, from the 
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very nature of his right, must be infeft upon 
the original deed, or upon an adjudication in 
implement, to supply the precept in that deed; 
but after the fee was fully vested in B., it was 
incompetent for his author to recreate a sub- 
sequent liferent over property which he could 
no longer control. But if C. has any right, 
the title would be made up as follows : — ^D, 
would make up his title, as heir of provision to 
B., the last fiar, and recreate the liferent in 
C, by a simple disposition ; if D. refused, C. 
might attempt an adjudication in implement ; 
but we suspect that his claim would be disal- 
lowed. 

129. What would be the effect if B., the 
disponee in the last mentioned case, prede- 
ceased the maker of the deed ? 

If this deed were a settlement, to take ef- 
fect at the grantor's death, then B.'s right 
lapsed by his predecease, and as D. would 
now take infeftment upon the original deed, 
as conditional institute, C.'s liferent would be 
effectual, and he would likewise be infeft upon 
the same deed. But if the personal fee had 
vested in B. during the grantor's lifetime, we 
suspect that C.'s liferent would be still super- 
seded, because C.'s right was not a burden 
upon B.'s right, but upon D.'s. This, how- 
ever, is somewhat doubtful. 
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130. If B. survived the maker of the deed, 
but died before taking infeftment, — would 
C.'s liferent remain eflfectual ? 

This depends upon the same principle as 
the last case ; but we think it points out the 
matter with greater distinctness. For, with- 
out the intervention of D., it would be impos- 
sible for C. to make up his title to the life- 
rent, as he could neither serve heir to B., nor 
infeft upon any precept in his favour. 

131. If a husband, in his marriage-contract, 
dispone property, in which he is himself in- 
feft, to the heir of the marriage, by a dispo- 
sition, containing a precept of sasine, — how 
does the heir of the marriage make up his 
title upon his father's death ? 

The heir of the marriage-contract is truly 
a disponee, by the terms of the conveyance ; 
but not being named, he must in some way 
establish his right ; the practice is for him to 
expede a general service, as heir of the mar- 
riage, and take infeftment upon the dispo- 
sition. But this service is merely a declarator 
assuming that form, and not a proper general 
service ; for it carries nothing out of the /icere- 
ditasjacens of the deceased, since the father 
himself could not have taken infeftment upon 
his own precept ; and the object of a proper ge- 
neral service is, to transfer to the heir the right 



OUTLINE OF CONVEYANCING. 69 

of taking infeftment upon a precept in favour 
of the deceased. 

V. Vassals neglecting to Enter y and Superiors 
refusing to Enter Vassals. 

132. When a vassal dies, and his heir ne- 
glects to make up his title, how does the su- 
perior force an entry ? 

Every superior is entitled to have his fee 
full, that is to say, he is always entitled to 
have an entered vassal. Upon the death of 
the last entered vassal, therefore, the superior 
may at once raise a declarator of non-entry, 
and upon decree in this action, he may take 
possession of the lands. 

133. Is the superior entitled to any fines or 
duties for the vassal's neglect, before he has 
raised his declarator ? 

From the date of the death of the last en- 
tered vassal, till the entry of the new vassal, 
or till citation in the declarator, the superior 
is, in feu holding, merely entitled to the ar- 
rears of feu-duty, which are indeed due at 
all events ; in blench-holding he is entitled, 
during the same period, to the new extent re- 
tour duties ; and in ward-blench, the Crown is 
entitled to one per cent, of the valued rent of 
the lands : after citation, the superior is en- 
titled to the full rents ; and after decree, he 
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is empowered to enter into possession. The 
vassal may afterwards enter at any time, and 
recover his property. 

134. Is the superior, who has entered into 
possession upon a decree of declarator of non- 
entry, entitled to remove the vassal's tenants, 
before the expiry of their leases? 

The act 1449, which protects tenants against 
singular successors, does not extend to supe- 
riors recovering the fee by non-entry ; he can 
therefore remove them, but when the vassal 
enters, the tenant recovers his lease, and can 
possess for the time which remained of his 
lease, when removed by the superior. 

135. A tenant pays a large grassum to his 
landlord, and takes a lease for thirty-eight 
years at a small rent. The landlord dies at 
the expiry of ten years, and his heir declines 
entering with the superior. The superior gets 
decree of declarator of non-entry, and turns 
out the tenant. There is no prospect of the 

landlord's heir ever taking out an entry, 

what remedy is afforded to the tenant ? 

He raises an action of constitution against 
the landlord's heir, upon the warrandice in 
his lease, adjudges the property for the debt, 
obtains from the superior an entry as an ad- 
judger, and possesses as a creditor. 
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136. Howdoesayassal^wishing an entry, pro- 
ceed where the superior refuses to receive him? 

He presents a bill for letters of homing, and 
after getting his letters signeted, gives them 
to a messenger to charge the superior on an 
inducia of fifteen days. And then, upon the 
expiry of the inducioB, he may either enforce 
the charge by caption, or pass on to the next 
superior, and proceed in the same way till he 
reaches the Crown, which refuses no body. 

137. How does a vassal proceed, when, after 
having passed over the intermediate superiors, 
he applies to the Crown ? 

For a charter of resignation, confirmation, 
adjudication, or the like, he presents a draft 
charter, with the titles as already noticed, to- 
gether with the charges and their executions. 
When an heir, in the same circumstances, re- 
quired a Chancery precept, he had formerly 
to pass a bill in the Bill Chamber, as a warrant 
to the Director of Chancery. But now he will 
present his draft precept at once to the pre- 
senter of signatures, together with the charges 
and their executions, as mentioned above. It 
is competent to the presenter of signatures, 
who possesses in these matters a judicial cha- 
racter, though it was not for the Director of 
Chancery, to enquire into the correctness [of 
the proceedings. 
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138. How does the vajssal proceed in taking 
out an entry, where the superior is dead, and 
his heir unentered ? 

Formerly the vassal raised a declarator of 
tinsel of the superiority, and then passing over 
the superior's heirs, went to the next supe- 
rior, and so on to the Crown. But now, by 
10 and 11 Vict. c. 48, the declarator of tinsel 
of the superiority is abolished, and the whole 
proceedings for obtaining an entry in such 
circumstances, remodelled. There are two 
cases, which depend upon the yearly value of 
the superiority to be tinselled. When the supe- 
riority in question does not exceed five pounds 
sterling of yearly value, the vassal presents a 
petition to the Ordinary on the Bills, praying 
for warrant of service upon the superior, and 
for decree in the terms set forth in the petition; 
after such service^ and the expiration of the 
days of intimation, (thirty when the party is 
in Scotland, and sixty when torth of the khig- 
dom), if such person shall not comply with 
the demand, by making up his title, or shall 
not show some reasonable cause for refusal 
or delay, he shall, for himself and his heirs, 
forfeit all right to the said superiority ; and 
the Lord Ordinary, upon resuming considera- 
tion of the petition, shall pronounce a judg- 
ment, authorising the petitioner, and his heirs 
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and successors, in all time coming, to hold the 
lands immediately of and under the next over- 
superior, bv the tenure and for the reddendo 
by and for which the forfeited superiority was 
held. And such judgment, when extracted 
and recorded in the register of sasines, in 
terms of the interlocutor, shall be held to ex- 
tinguish such right of superority, and shall 
enable the petitioner to apply to the next 
over-superior as his immediate superior, for 
an entry in the usual way. This process is 
held to extinguish the mid-superiority, as if 
the mid-superior had resigned to the over- 
superior ad remanentiam ; but it is more pro- 
perly a conversion of the vassal's fee into that 
of the mid-superior, who has forfeited his 
right. 

139. What are the modifications of this pro- 
cess, when the reddendo of the mid-superio- 
rity exceeds five pounds steriing of annual 
value ? 

The procedure is nearly the same, but the 
vassal petitions that the heir of his immediate 
superior shall forfeit, not the superiority itself, 
but the casualties and feu-duties thereof; and 
that he shall himself be entitled to retain the 
feu-duties and annual prestations, till fully paid 
and indemnified for all the expenses of the 
petition and procedure thereon, and of com- 
£ 
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pleting his title in terms of the act. And in 
this case the judgment of the Ordinary grants 
warrant to the petitioner to enter, either with 
the next over-superior, or at his option, with 
the Crown or Prince ; and the decree is ex- 
tracted ad interim, but not recorded in the 
register of sasines. 

140. Is the superior or his heirs entitled to 
enter again to the superiority ? 

When the annual reddendo does not exceed 
five pounds sterling, he incurs a total forfei- 
ture, and can never recover his lost superio- 
rity. When the reddendo exceeds five pounds 
sterling, the superior forfeits only the feu- 
duties and casualties, and may again recover 
his right by entering with his own superior. 

141. A. holds of the Crown for the reddendo 
of a pair of gilt spurs, B. holds of A. for ten 
pounds sterling, C. holds of B. for fifteen 
pounds sterling. C.'s heir wishes an entry 
with B., and finding that B. is dead, and his 
heir unentered, raises his process in the Bill 
Chamber, and, upon getting his decree, passes 
over B.'s over-superior A., and enters with the 
Crown in virtue of the option given in the de- 
cree, — by which tenendas and reddendo does 
C. hold of the Crown ? 

C, in this case, will hold of the Crown by 
the same tenendas, and for the same reddendo, 
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by and for which he held of B., but he is en- 
titled to withhold payment till his own ex- 
penses are paid. This is an excessively con- 
fused case in the act, but such appears to be 
the proper construction. 

142. When A., the superior of B., is thus 
passed over, what remedy has he for the loss 
of his vassal B., and the feu-duties payable to 
him? 

C. must pay to A. the feu-duty payable by 
B., otherwise it will be competent for A. to 
poind the ground for arrears. But it does not 
appear that A. can effect C.'s right by a de- 
clarator of non-entry, A.'s right to the feu- 
duty becomes something like a temporary 
ground annual. 

143. Is there any other way of extinguish- 
ing the superiority under this process ? 

The superior may, in either case, after inti- 
mation of the petition, offer to his vassal a 
relinquishment of the superiority; but the 
vassal is not bound to accept it. 

144. What is the procedure in the case of 
relinquishment ? 

After the petition has been intimated, the 
person having right to the superiority may, 
whether the annual reddendo exceed five 
pounds sterling or not, at any time before the 
expiration of the days of intimation, in the one 
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case, or before interim decree has been ex- 
tracted in the other, lodge as part of the pro- 
ceedings, a minute of relinquishment of the 
right of superiority which he holds in appa- 
rency, signed by himself or by his mandatory, 
duly authorized by him in writing, stating that 
he tenders relinquishment of the said supe- 
riority in favour of the petitioner, and his heirs 
and successors. The petitioner accepts this 
minute, and the Ordinary interposes his au- 
thority to the minute and acceptance, and de- 
cerns that the superiority thus relinquished is 
extinguished ; and the said decree, when ex- 
tracted and recorded in the register of sa- 
sines, entitles the petitioner to apply to the 
over-superior for a charter, on the same terms 
as the superior relinquishing his right. 

145. The Crown, it is said, refuses no one 
applying for a charter, but the presenter of 
signatures may, either in consequence of some 
disagreement in respect to duties and casual- 
ties, or upon the ground of want of title on 
the part of the applicant, refuse to revise and 
authenticate the draft charter altogether or 
without emendations, — what is the remedy to 
the applicant in such circumstances ? 

The person applying for the charter may, 
if dissatisfied with the corrections and altera- 
tions marked by the presenter, lodge a short 
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note of objections without argument, in the 
office of the presenter of signatures, subscribed 
by his agent ; and the date of lodging such 
note, shall be marked by the presenter or his 
clerk. 

The note shall then be laid before one or 
both of the judges in Exchequer, and the 
judge or judges shall hear the party ob- 
jecting, or his counsel or agent, and shall 
also hear any statement or report of the pre- 
senter of signatures, and shall then pronounce 
a judgment, repelling or sustaining the objec- 
tions as he or they shall see fit. If the obiec- 
tions are repelled, the judgment shall be writ- 
ten on the note of objections, and shall form 
a valid warrant for the charter. If the objec- 
tions are sustained, the judge or judges shall 
cause such alterations or corrections, as he or 
they may see fit, to be made upon the draft, or 
on a separate paper marked as relative there- 
to, and shall authenticate the same with their 
signatures, and shall at the same time pro- 
nounce a judgment, to be written on the note 
of objections, appointing the charter, so al- 
tered and corrected, to be prepared and exe- 
cuted. If the presenter of signatures shall 
refuse to revise and authenticate the draft, 
upon the ground of want of title upon the 
part of the applicant, he shall mark upon the 
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draft that it is refused on the said ground, and 
he shall intimate the fact to the applicant's 
agent. But it is competent for the party to 
bring the refusal under review of the judge or 
judges in Exchequer by a note of objections 
as before. The judge or judges, after hearing 
parties, shall repel or sustain the objection as 
they see fit. If the judges consider that the 
party applying has a sufficient title, they shall 
remit to the presenter of signatures to pro- 
ceed to the revisal of the draft in the usual 
way. If they repel the objection, the case 
shall be dismissed. 

146. Has the applicant, in these circum- 
stances, any right of appeal, either to the 
Court of Session or House of Peers ? 

The decision of the judge in Exchequer is 
final in these matters. The applicant must, 
therefore, obtain a better title, or adjudge in 
implement, and present a new draft. 

VI. Constitution and Transmission of Heri- 
table Securities and Real Burdens. 

147. What are the different kinds of heri- 
table securities ? 

The common and most convenient form of 
heritable security is the bond and disposition 
in security, — see Appendix, No. VIII ; but there 
may be still the old heritable bond, infeftment 
of annual-rent, ground-annual, and reserved 
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burden or faculty to burden. There may also 
be an absolute disposition with a back bond. 

148. What is the difference between the 
disposition in security and the heritable 
bond ? 

The disposition in security now consists of 
a simple bond for payment of the debt, and a 
short disposition of the lands redeemably as a 
security, but irredeemably in case of a sale by 
the creditor. There is now neither obligation 
to infeft, procuratory of resignation, nor pre- 
cept of sasine. But the registration clause 
authorizes the deed itself to be recorded in 
the register of sasines. This registration com- 
pletes the real right. The heritable bond 
contains an obligation to infeft in an annual- 
rent forth of the lands ; and the form does not 
seem to be changed, by the Act 1847, except 
as to the abridged clauses, and infeftment mast 
still be taken upon the precept. 

149. How is a bond and disposition in 
security transferred to a singular successor ? 

By a simple assignation, which is recorded 
in the register of sasines, see Appendix, No. 
IX. 

150. If the creditor dies after his bond has 
been recorded in the register of sasines, how 
does his heir make up his title ? 

He obtains from the debtor a writ of ac^ 
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knowledgment, which is recorded in the re- 
gister of sasines. Or if the debtor refuses, he 
expedes a general or special service, and gets 
a notarial instrument, which in the same way 
is recorded in the register of sasines; see Ap- 
pendix, Nos. XI and XII. 

151. How does the creditor's heir make up 
his title if his ancestor dies before he has re- 
corded the deed in the register of sasines ? 

He serves heir in general, and takes in- 
feftment upon the original deed, even though 
it contains no precept of sasine* 

152. How does a creditor of the holder of 
the bond attach it, when the holder's title is 
completed by registration ? 

He does this by adjudication, and may com- 
plete his right, either by recording abbreviates, 
both in register of abbreviates, and in the re- 
gister of sasines, or by taking infeftment upon 
the decree of adjudication, and getting a 
charter of confirmation from the debtor, or by 
getting a charter of adjudication from the deb- 
tor, and infefting upon the charter. 

153. How does a creditor proceed if the 
holder was uninfeft ? 

He adjudges in the same way, but takes in- 
feftment upon the original bond. 

154. If a creditor, who has completed his 
right by registration, assign it to a third party. 
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who dies before recording his assignation, how 
does the assignee's heir make up his title ? 

He serves heir in general, and adjudges in 
implement against the cedent. 

155. If a creditor, who has not recorded his 
disposition in the register of sasines, assigns 
to a third party, who dies without infefting* 
how would this assignee's heir proceed ? 

He serves heir in general, which carries the 
assignation and disposition in security ; he then 
takes infeftment upon the assigned disposition, 
10 and 11 Vict. c. 50, § 6. 

156. if a creditor, whose disposition has 
not been recorded, assigns to a third party, 
how does the assignee complete his real right ? 

By taking infeftment upon the assigned dis- 
position, and a precept of sasine is not neces- 
sary for this infeftment. 

157. When an assignation to a disposition 
in security is included in a marriage contract 
or general settlement, must the whole deed 
be recorded ? 

It is sufficient to expede, and put on record 
a notarial instrument, setting forth generally 
the nature of the deed of conveyance, and 
containing at length, that part of it which re- 
lates to and conveys the security in question, 
8 and 9 Vict. c. 31, § 1. 

158. Are heritable bonds and other securities 
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conBtituted and transmitted like dispositions 
in security ? 

By 8 and 9 Vict. c. 31, all securities con- 
stituted by infeftment, are to be transmitted 
in a similar manner. But burdens by reser- 
vation do not seem to be comprehended. 
And the Act 10 and 11 Vict. c. 50, in regard 
to the constitution of real rights, appears to be 
restricted to dispositions in security. 

159. How does a creditor in the disposition 
in security, dispone the subjects in virtue of 
his powers of sale, and give an effectual title 
to the purchaser ? 

The creditor must first give three months 
intimation by a notary and two witnesses. 
This intimation is served upon the debtor 
personally, or at his dwelling place, or if he is 
forth of the kingdom, at the office of edictal 
citations. After the expiring of the three 
months, the creditor may bring the property 
to sale, either at Edinburgh, Glasgow, or at 
the head burgh of the county where the lands 
or chief part of them lie, or even at the nearest 
parliamentary burgh, whether within the same 
county or without it. But the time and place 
of the sale must have been previously adver- 
tised once every week, for six weeks after the 
expiring of the three months in an Edinburgh 
newspaper, or in the county newspaper, or if 
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none bo published in that county, then in a 
newspaper of any of the adjoining or nearest 
counties. The creditor has power to enter 
into articles of roup, and grant dispositions 
with the usual clauses, which the debtor is 
bound to ratify. The creditor, upon receiving 
payment of the price, is bound to hold just 
count and reckoning with the debtor, and 
parties having interest. 

160. How is an heritable security discharg- 
ed? 

By a simple discharge and renunciation, 
which must be recorded in the register of sa- 
sines. 

161. How is this arranged if the creditor be 
unwilling to grant a discharge ? 

The debtor serves a notarial premonition 
upon the creditor personally, or at his dwell- 
ing place, or at the office of edictal citations 
if he be forth of the kingdom, to receive the 
debt, and grant discharge, within three months 
thereafter; and in case of the creditor's ab- 
sence or refusal to receive the same, the 
debtor consigns, in one or other of the incor- 
porated banks of Scotland having an office or 
branch at the place of payment, and the credi- 
tor shall be obliged to grant a discharge at 
his own expense. 

162. What is an infeftment of annual rent ? 
An infeftment of annual rent is an annual 
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sum payable out of an estate, and constituted 
by infeftment. This right may be transferred 
to heirs and assignees, in the same way as a 
disposition in security, but it cannot be con- 
s).ituted by merely recording the deed in the 
register of sasines. 

163. What is a ground annual ? 

A ground annuiJ is an annual rent consti- 
tuted generally by reservation. 

164. How is a reserved burden constituted ? 
By infeftment of the disponee. 

165. If A. dispones property to B., under 
reservation of a fixed or an^ annual sum, and 
if B. takes infeftment upon his disposition, but 
purposely omits the reserved burden, and dis- 
pones to C, who also infefts, what recourse 
has A. ? 

A. has merely a personal claim against B., 
and the property is not burdened in C.'s hands. 

166. A. dispones to B. under a reserved 
burden ; B., without taking infeftment, grants 
a disposition and assignation to C. ; C. takes 
infeftment upon the assigned precept, and 
omits the burden, does C. escape the liabi- 
Hty? 

C. in this case having acquired a personal 
right, is liable for the personal burdens attached 
to it. 

167. How does the heir of the creditor in 
a reserved burden make up his title ? 

By a general service. 
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168. What is the nature of an absolute dis- 
position with a back bond ? 

It is an absolute conveyance of property for 
a sum borrowed from the disponee, who gives 
the debtor an obligation to reconvey the pro- 
perty, upon payment of the debts with in- 
terest and expenses. 

169. How is the debtor, upon paynaent, re- 
instated in his property ? 

The disponee grants him a common dispo- 
sition, reconveying the property, and the 
debtor must now make up his title like an or- 
dinary disponee. 

170. How would the debtor proceed if the 
creditor refused to reconvey? 

He would bring an action to constitute his 
claim, and adjudge in implement. 

171. How does the heir of the debtor make 
up his title to the right of reversion ? 

By SL general service. 

172. How does the heir of the creditor pro- 
ceed? 

By service or precept of dare constat, like 
the heir of an ordinary proprietor. 

VIL Casualties, Servitudes, and Teinds. 

173. What are the existing casualties which 
constitute a species of burden over a fee ? 
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The existing casualties are non-entiy, (see 
Case 132), tinsel of the feu, relief, composi- 
tion, and liferent escheat. 

174. What is the nature of tinsel of the feu ? 
Tinsel of the feu is that casualty which is 

incurred by a vassal falling into two years' ar- 
rears of feu-duty. 

175. How does the superior proceed against 
his vassal in a case of tinsel of the feu ? 

He brings a declarator of irritancy ob non 
solutum canonem. The vassal may purge the 
irritancy by payment of the feu-duties before 
decree ; but if he fails, the property is for- 
feited to the superior, and the fee extinguished. 

176. What is the nature of the casualties of 
relief and composition ? 

Relief and composition constitute cases of 
the same general casualty. Relief consists 
of a double reddendo upon the entry of an heir ; 
composition is a year's rent, if not taxed, pay- 
able for a charter by a singular successor. 

177. What is the composition to the Crown 
as superior ? 

The sixth part of the valued rent, which is 
proved by a certificate from the clerk of cess, 
signed by two of the Commissioners of Supply 
for the county. 

178. A father dispones property to his eldest 
son, who gets from the superior a charter of 
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confirmation or resignation, — whether does he 
pay relief or composition ? 

He pays relief only; but if the superior gives 
him a charter of resignation, he may make the 
precept personal, or make him give security 
that he will pay composition if he assign the 
unexecuted precept. 

179. A. sells to B., by a common disposition 
a me and de me ; B. infefts and dispones to 
C, who infefts and dispones to D., who also 
infefts upon his indefinite precept ; upon the 
death of A., C. obtains a charter of confirma- 
tion from the superior, — does he pay composi- 
tion for each party infeft ? 

He pays only a single composition. 

180. A. subfeus to B. a piece of ground 
worth about £40 a-year of actual rent. B. 
erects buildings which let for £100. B. sells 
these houses to C, — does C. pay to A. the 
original rent of £40, or does he pay the rent 
of the houses ? 

He pays the rent of the houses, which is 
the increased rent of the land as improved by 
the houses. 

181. What does an adjudger pay as compo- 
sition ? 

The same as an ordinary singular succes- 
sor ; but to the Crown he may pay a per cen- 
tage of the debt — one per cent, when the 
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debt 18 under 10,000 merks Scots, or one-half 
per cent, if it is above that sum. 

182. Is a superior bound to enter a corpo- 
ration, and lose the chance of future relief and 
composition ? 

A superior is not bound to enter a corpora- 
tion ; but he generally enters it, upon an ar- 
rangement that a composition will be paid pe- 
riodically. 

183. What is the nature of liferent escheat f 
It is a species of non-entry, and takes place 

when a vassal is outlawed, or is capitally con- 
victed, and makes his escape ; for an outlaw 
cannot hold a fee, and his heir cannot make up 
a title while he is alive. It is, however, always 
evaded by the outlaw executing a conveyance 
of his property before the day of his trial. 

184. What is a servitude ? 

A servitude is a burden over one property 
in favour of another. The burdened property 
is called the servient tenement ; the other the 
dominant. 

185. How are servitudes divided ? 

The only division of any practical use, is 
that into positive and negative — a positive 
servitude is that which gives the owner of the 
dominant tenement a right to use in some 
manner the servient property, such as pastur- 
age and footpath. A negative servitude gives 
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the proprietor of the dominant tenement a 
right to prevent the owner of the servient tene- 
ment from doing some particular act in his own 
property, such as altius non tollendi, 

186. How is a positive servitude constitu- 
ted? 

Either by constitution or reservation in the 
titles of the servient or dominant tenement, 
or by a disposition of servitude followed by 
possession — or by positive prescription. 

187. How is a negative servitude constitu- 
ted? 

Either by constitution or reservation in the 
titles of the respective tenements, or by a bond 
of servitude ; there can be no possession ; and, 
therefore, it cannot be acquired by prescrip- 
tion. 

188. If there is any doubt about the right 
to a servitude, how is it ascertained ? 

By a declarator of servitude, which may now 
be brought in the sheriflFi-court. 

189. If a person, over whose property there 
existsaservitude oialtitisnQn ^oZfendi, attempts 
to build, how is the right of the opposite par- 
ty established? 

By interdict; but an interdict cannot be 
used after the building is erected, but in case 
of the original obligant or his heirs, an ao* 
tion of damages is competent. 
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190. How is the right prevented from heing 
acquired by prescription, or from being lost bj 
nan utmdo. 

Bj notarial instrament recorded in the re- 
gister of interruption of prescriptions, or via 
facti. 

191. What is the nature of thirlage ? 
Thirlage is a sort of servitude, whereby the 

occupants of a certain district^ called the thirle, 
or astricted lands, are bound to bring their 
grain to a particular mill to be ground. There 
are three degrees of thirlage, viz., the grind- 
able com, or that to be used by the occupier 
of the thirled lands, — ^the growing corn, which 
includes all that is grown in the thirle, except 
what is to be used without grinding, as horse- 
corn, seed corn, &c., the invecta illata exists 
in burghs, where the com brought into the 
burgh is thirled. 

192. What is meant by the multures ? 
The multures is the name given to the 

quantity of grain, or to the money paid in lieu 
thereof, for grinding. There are three sorts 
of multure, the insucken, the outsucken, and 
the dry multures ; the insucken is what is paid 
by the occupiers of the thirled lands for actual 
grinding, the outsucken are paid by parties 
whose lands are not thirled, and the dry mul- 
ture is the composition paid by the occupiers 
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of the thirled property, when they carry their 
grain to market without grinding. 

193. Can thirlage be acquired by mere pre- 
scription ? 

Thirlage cannot be acquired by mere pre- 
scription; but the slightest adminicle will form 
the foundation of a prescriptive title, such as 
an informal summons, or paying dry multure 
for forty years. A King's mill and a Church 
mill acquire the right by mere prescription, 
the latter in thirty years; but thirlage may be 
lost by the negative prescription. 

194. What sort of burden is that of teinds, 
with which most proprietors in Scotland are 
incumbered ? 

The exact origin of teinds in Scotland it is 
difficult to ascertain. But long before the 
Reformation, the teinds, or tenth part of the 
agricultural produce of all lands, with the ex- 
ception of the terrae novales, belonging to the 
Hospitallers, Templars, and Cistertians, were 
due by law to the parochial clergy. Decimae 
debentur parocho. 

195. Were the teinds in all cases paid to 
the actual parochial clergy ? 

Various methods were adopted for evading 
the general rule. The principal of these was 
by the system of annexation, by which the 
patron appointed a bishop, or a monastery in 
its corporate capacity, as incumbent of the 
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luiUIi. The bishop or monastery appointed 
i vicar to odiciate; and tbe smaller or vicarage 
ttiiivls were frequently assigned to him by 
the [larishouers, while the bishop or monas- 
tery, afi. parson, drew the grain teinds. 

I9t>. Did the bishops and monasteries pay 
to the parochial clergy the teinds of the 
lauds, which had been mortified to them ? 

The clergy paid teinds out of their lands, 
except the three orders mentioned above, and 
they were exempted only where the lands 
were terrae novales, that is, waste lands which 
they had brought into cultivation, and, conse- 
quently, had never paid teinds to any pa- 
rochial clergyman. 

197. In whose hands were the teinds im- 
mediately before the Reformation ? 

In some few parishes (about 300), the teinds 
were in the hands of the parish clergymen, but 
in most cases, they were annexed either to 
bishopricks, monasteries, or hospitals for pious 
or educational purposes. 

198. What became of these teinds at the 
Beformation ? 

As the monastenVs were suppressed, the 
teinds belonging to them fell to the Crown, 
and were given to commendators and titulars ; 
the teinds belonging to hospitals were given 
to colleges for bursaries and professors' sa- 
laries; thQ teinds belonging to bishops and 
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Catholic parochial clergymen, the incumbents 
were allowed to draw during their own lives ; 
but in all cases the third part was surrendered, 
to form a sustentation fund for the Presbyte- 
rian clergy. 

199. What afterwards became of the bishops' 
teinds, and those belonging to the Catholic 
clergy ? 

When the Catholic bishops died, certain 
Presbyterian clergymen were appointed in 
their room as nominal bishops, ^^ithout any 
authority in the church, but these men had 
only stipends out of the revenues of the 
bishopricks, while the rest was drawn by the 
great lords by whose interest they were ap- 
pointed. When Episcopacy was introduced, 
these titular bishops became actual bishops 
in the church, and their whole revenues were 
restored. At the Revolution, Episcopacy was 
abolished, and the teinds and lands belonging 
to the vacant bishopricks, fell to the Crown. 
Since that time the bishops' teinds have be- 
longed to the Crown, but they have been gen- 
erally let out to the heritors of the lands for 
a mere nominal rent. 

The teinds belonging to the Catholic paro- 
chial clergy fell, upon their decease/ to the 
Presbyterian incumbents, and remained with 
them till they were given to patrons in lieu of 
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the right of patronage, which was taken away 
in 1641 and 1689. 

200. What change was introduced in regard 
to teinds, by the decree arbitral 1629 ? 

Before that time, the titulars and clergy 
having right to the teinds, might come to the 
lands and draw the teinds, that is, carry off 
every tenth sheaf of the crops; but as com- 
plaints were made of the hardships entailed 
upon the tenants by the practice of drawing the 
teinds, after different measures had been at- 
tempted for obviating the inconvenience of this 
system, it was, with other matters, provided 
by that decree arbitral, that any heritor might 
have the leading of his own teinds, by getting 
them valued by the commissioners appointed 
for that purpose. 

201. In what manner and at what rate were 
the teinds valued ? 

An action of valuation was first brought be- 
fore the local or sub-commissioners, and after- 
wards an action of approval before the high 
commissioners. There were two rates of va- 
luation fixed by the decree arbitral. If the 
titular had been in the habit of drawing the 
teinds, the rate was fixed at a tenth part of 
the agricultural produce, with a fifth part of 
the proved teind deducted for King's ease; 
in this case the titular and heritor had a con- 
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joint proof to ascertain the average value of 
the whole annaal crops. If the heritor or his 
tenant had the teinds in his own hands, the 
value of the teinds was fixed at a fifth part of 
the actual or constant rent paid for stock and 
teinds. This is of course now the only rate- 
The heritors were empowered to redeem the 
valued teinds at nine years' purchase from or- 
dinary titulars, and at six years' purchase from 
patrons who had got them in lieu of the right 
of presentation. These actions are now 
brought before the Court of Session as Teind 
Court. 

202. Are there any lands now exempted 
from the payment of teinds, or which cannot 
be called upon, when all the other teinds in 
the parish are exhausted ? 

The lands which belonged to the Hospi- 
tstllers, Templars, and Cistertians when they 
were of that class called Terrae novales 
and were sub-feued by the churchmen cum 
decimia inchms et nunquam antea separatis ; 
but it is necessary that the date of the subin- 
feudation should be prior to 1578, as an act 
was then passed to prohibit further grants 
with such exemptions. 

203. If an heritor's title is dated prior to 
the act 1578, but the words in the grant are 
only cum decimis inclitsis, and not et nunquam 
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antea separatis, would he now be entitled to 
claim the exemption in a question of locality? 

The presumption would be against him 
that the laws had never been terrae novales; 
and, on the other hand, if these words were 
inserted, the clergyman is not precluded from 
proving that these lands were not terrae no- 
vales, 

204. In actions of locality, what is the order 
in which the teinds of different lands are 
liable? 

First, Those teinds are exhausted which 
were given to patrons when the right of presen- 
tation was taken away. Second, Those drawn 
by ordinary titulars, not yet redeemed by the 
heritor. Third, Those in the hands of tacks- 
men of titulars, or of those titulars who can- 
not shew an heritable title to the teinds. 
Fourth, Those of heritors who, by purchase 
or grant, have a right to the teinds of their 
own lands. Fifth, Bishops' teinds ; and, 
sixth, Teinds that were at the Reformation 
given to colleges, or for pious purposes. 

205. What is meant by an inhibition of teinds? 
This is a process to interpel a tacksman of 
teinds from intermeddling after the expiry of 
his lease. It is analogous to a warning at 
the expiry of a common tack, and prevents 
tacit relocation. 
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VIIL Inhibition^ Adjudication, and Ranking 
and Sale. 

206. What is the nature and effect of an 
inhibition ? 

Inhibition is a personal prohibition used by 
a creditor against his debtor, whereby the 
debtor is prevented from alienating his heri- 
table property, or contracting debts, by which 
such property may be attached, to the pre- 
judice of the inhibitor. An inhibition applies 
to heritable property acquired even after its 
date. 

207. Upon what grounds of debt can an 
inhibition be used ? 

Upon liquid debts, such as bonds, bills, and 
decrees; upon an executed summons; and 
upon debts not yet due when the debtor is 
vergens ad inopiam. 

208. What is the procedure in using inhi- 
bitions ? 

The creditor presents a bill at the Bill 
Chamber, which is passed, as a matter of 
course, by the clerk, upon the ground of debt 
being exhibited. Letters of inhibition are 
then signeted,and entered in the signet books, 
and the bill is left there, as the warrant. 
These letters are then executed against the 

F 
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party in the usual way, published at the head 
burgh of the county where the debtor has his 
domicile, and registered within forty days, 
either in the General Register of Inhibitions 
at Edinburgh, or in the particular register of 
the counties, both where the debtor resides, 
and where the lands lie ; but, provided the 
inhibition be recorded within forty days of 
the publication, it strikes at all voluntary 
deeds granted, and debts contracted, after the 
publication. 

209. What is the general rule with regard 
to the effects of inhibition ? 

An inhibition does not in any way affect 
deeds or debts prior to the date of the pub- 
lication, and neither hurts nor benefits them, 
nor can it be injured by obligations incurred 
after that date. 

210. If a debtor were to sell his property 
after inhibition, — how would the creditor ren- 
der his inhibition available ? 

He would reduce the sale, so far as he was 
concerned, ex capite inhibitionis, and ad- 
judge. 

211. A debtor owes A. £2000 by a per- 
sonal bond ; he also owes B. £2000 by an- 
other personal bond. B. inhibits, and the 
debtor contracts a third personal debt vrith 
C. for £2000 ; the property is brought to a 
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ranking and sale, and sells for £3000, and as 
much as defray the expenses, — how would 
the price be divided among the creditors, A. 
B. and C, ? 

The price would first be divided as if there 
had been no inhibition ; therefore, since A. 
B. and C. are all personal creditors, they 
would rank equally, and their debts being 
equal, each would get £1000 ; but had C.'s 
debt not been contracted, the price would 
have been equally divided between A. and B., 
who would each have got £1500. B. has 
thus lost £600, by the contraction of C.'s debt, 
which he now draws back from C. Ulti- 
mately, therefore, A. gets £1000, B. £1500, 
and C. £500. 

212. In the same circumstances, — ^how 
would the price be divided if C.'s debt were 
heritable ? 

In the first division, the inhibition not being 
allowed to appear, C, the heritable creditor, 
would be preferred, and thus get £2000, his 
whole debt, and A. and B. would get £500 
each. But B. would, as before, have got 
£1500, had C.'s debt not been contracted ; 
he therefore draws back £1000 from C, the 
heritable creditor. Ultimately, therefore, A. 
gets £500 ; B. £1500 ; and C. £1000. 

213. Let A. be an heritable creditor for 
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£4000, but uninfeft ; B., a personal creditor 
for £2000, who inhibits after the contraction 
of A.'s debt ; and C, an heritable creditor 
infeft for £2000, but whose debt was con- 
tracted after the inhibition. If the property 
were sold for £4000,— how would the price 
be divided among these creditors ? 

In the first ranking, C. being an heritable 
creditor infeft, would get £2000. A., the other 
heritable creditor, would get the remaining 
£2000, and the personal creditor would get 
nothing ; nor could B. draw back any thing 
from C, though his debt was contracted after 
the inhibition, for the contraction of C.'s 
debt has done no injury to B., as A., the 
heritable creditor, though uninfeft, is prefer- 
able to B., who is a mere personal creditor, 
and A. would have carried off the whole price 
had C.'s debt not existed. 

214. Let us suppose the circumstances 
otherwise the same, but that the property 
sells for £6000, — ^how would the price now be 
divided ? 

In the first ranking, C. would get £2000, 
#and A. the remaining £4000; but, in this 
case, if C.'s debt had not been contracted, A. 
would have £4000, and B. the remaining 
£2000. B. has thus lost £2000 by C.'s debt, 
which he draws wholly back from him. C, 
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the heritable creditor first infeft, through 
the effect of the inhibition, gets ultimately 
nothing. 

215. A., a personal creditor for £2000, in- 
hibits his debtor; B., after the inhibition, 
takes an heritable security over the property 
for £2000 also ; the property is afterwards 
sold by the creditors for £5000 ; but C, 
a personal creditor for £4000, whose debt 
was contracted before the inhibition, appears 
in the ranking, — ^how is the price to be di- 
vided ? 

In the first ranking, B., the heritable cre- 
ditor, would get £2000, and the remaining 
£3000 would be proportionally divided be- 
tween the personal creditors, A. and C. G. 
would therefore get £2000, and A. £1000 ; 
but had B.'s debt not been contracted, A. 
and C« would have divided the whole price, 
£6000, proportionally between them ; that is 
to say, C. would have got £3333^, and A. 
would have got £1666f . A. has thus lost 
£666| by B.'s debt, which he is entitled to 
draw back from him ; so that, in the ultimate 
ranking. A. gets £1666f ; B. £1333^ ; and 
C. 2000. 

216. Let us suppose the other circumstances 
the same, but that the debt of C, the first per- 
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sonal creditor, is £2000, what would be the 
result of the division? 

B. would first get £2000, and A. and C. 
would get £1500, their debts being equal; 
but if B.'s debt had not been contracted, A., 
the inhibiter, would have got his full debt of 
£2000, he therefore draws back £500 from B. 

217. Let the other circumstances be still 
the same, but C.'s debt £8000, how much 
would A. draw back from B. ? 

B. would still, in the first instance, get 
£2000, and the remaining £3000 would be 
proportionally divided between A. and C. ; A. 
would thus get £600, and C. 2400 ; but had 
B.'s debt not been contracted, A. would have 
got £1000 only, C. £4000. A has, in this 
case, lost only £400, which is all he is entitled 
to draw back from B.* 

218. A. wishes to lend £2000 over a pro- 
perty worth £7000, but he finds that the 
debtor has been inhibited for £1000, how 

* From these examples, the singular effect of inhibi- 
tion is observable, according to the principles laid down 
in Langton's case. We see that the heritable creditor 
suffers m ore from the inhibition when the debt of the 
previous creditor is £4000 than when it is either £2000 
or £8000. The maximum of B.*8 loss occurs when the 
debts of A. and C. exhaust the whole price exactly. 



■^ 
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ought he to proceed in order to render his 
investment secure? 

He ought to take a bond for £3000, and 
get the inhibition discharged, or to take a 
bond for himself and the inhibitor conjointly, 
and thus exclude prior personal creditors, 
who might otherwise be admitted in a rank- 
ing, and hurt him indirectly through the ope- 
ration of the inhibition. 

219. Is an inhibitor entitled to draw back 
from a real creditor after a sequestration ? 

In one case it has been decided that he is 
not entitled to draw back from an heritable 
creditor in the event of a sequestration ; but 
this decision would really overturn the whole 
principles in regard to inhibition, and render 
that diligence wholly useless. 

220 Does an inhibition fall by the death of 
the party inhibited, or does it prescribe ? 

An inhibition does not exactly fall by the 
death of the party inhibited ; for it retains its 
effects in a question with his creditors, but it 
does not strike at the debts and deeds of his 
heir. But this is a matter of little conse- 
quence, as the ancestor's creditors have for 
three years a preference over the creditors of 
the heir, and alienations by the heir within a 
year from the ancestor's death, are reducible 
by the ancestor's creditors. Inhibition gives 
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a faculty which does not prescribe ; but in 
regard to any particular debt or deed, that 
faculty, now become a mere right to reduce, 
must be exercised within forty years from the 
date of the debt or deed sought to be reduced, 
otherwise it is lost in that instance by the 
negative prescription, though it still subsists 
in reference to deeds of a posterior date. 

221. What is the procedure in an adjudi- 
cation ? 

When the debtor is alive, a summons, of ad- 
judication, now without a bill (10 and 11 Vict, 
c. 48, § 17,) is signeted, executed, called, and 
enrolled, before one of the Ordinaries in the 
Court of Session, as in a common action ; it is 
not now necessary to conclude alternatively 
for a special adjudication, (10 and 11 Vict, 
c. 48, § 18.) The pursuer, if the first adjudger 
of the property in question, moves at the first 
enrolment to have the summons intimated in 
the minute-book, and on the walls of the Par- 
liament House, for twenty sederunt days, to 
allow other creditors having signeted sum- 
monses to come forward, and be conjoined in 
the same adjudication. The pursuer then 
enrols, and, upon producing a certificate of 
intimation, obtains decree. This decree is 
extracted, and an abbreviate given along with 
the extract, which must be recorded in the 
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Register of Abbreviates within sixty days from 
the date of the decree ; otherwise the ad- 
judger must obtain a new decree. 

The adjudger may then either take infeft- 
ment upon the decree of adjudication, and get 
a charter of confirmation from the superior ; or 
he may expede a charter of adjudication and 
infeft thereon. 

222. Are other creditors wholly excluded 
after the lapse of the twenty sederunt days ? 

They may still be conjoined till the first 
adjudger has got decree ; and within year and 
day of the decree made the first efiectual, 
they may lead separate adjudications, and 
rank pari passu with the first. 

223. What is meant by the first effectual 
adjudication ? 

The first effectual adjudication is that which 
fixes the year and day ; and all adjudications 
before, and all those within a year, after the 
date of the decree made the first effectual, are 
entitled to rank pari passu. 

224. What is the procedure in making an 
adjudication the first effectual ? 

There are several ways of making an adju- 
dication the first effectual, according to the 
state of the property adjudged. If the pro- 
perty does not require infeftment for its trans- 
mission, the adjudication becomes the first 
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effectual by recording the abbreviate within 
the sixty days ; if the property is held of a 
subject superior, either a recorded infeftment, 
or a charge to superiors recorded in the Re- 
gister of Abbreviates, is required for that 
purpose ; when the property is held of the 
Crown, by 10 and 11 Vict. c. 51, § 23, there 
must either be infeftment, or a copy of the 
note, and an abstract of the draft charter, 
lodged with the presenter of signatures, 
must be recorded in the Register of Abbre- 
viates ; while, for the adjudication of an heri- 
table security, it is sufficient to record the 
abbreviate, both in the Registers of Abbreviates 
and sasines. 

225. What is the procedure in adjudging 
property when the debtor is dead ? 

Formerly it was necessary, in the first place, 
to charge the debtor's heir. But an action of 
constitution is nowraisedat onCe,the execution 
of the summons of constitution having the effect 
of a general charge* If the heir renounces in 
the action of constitution, a decree cognitionia 
causa tantum is pronounced, and the creditor 
raises an adjudication contra hcBreditatem ja- 
centem^-which is competent in the sheriff-court; 
if the heir does not renounce, a personal decree 
of constitution is obtained against him ; a com- 
mon summons of adjudication is then raised, 
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the execution of which now operates as a spe- 
cial charge, 10 and 11 Vict. c. 48, § 16. 

226. How long has the debtor or his credi- 
tors the right of redemption ? 

In the ordinary adjudication the legal pe- 
riod of redemption is ten ytars, in adjudication 
contra hoereditatem jacentem it is seven years, 
and in special adjudication, now not in use, 
five years. But in case of adjudication contra 
hcBreditatem jacentem, the heir who has re- 
nounced cannot directly redeem ; if he wishes 
to do so, he grants a simulate bond for more 
than the value of the property to a nominal 
creditor, who adjudges, redeems, and recon- 
veys to the heir. 

227. Does the right of redemption fall ipso 
jure by the expiration of the legal period ? 

The creditor must get a decree of expiry 
of the legal, otherwise the right of redemption 
remains with the debtor and his heirs for forty 
years after the legal has expired. 

228. What is the procedure for recovering 
the property when the debtor wishes to re- 
deem? 

If the creditor is willing to give up the 
property adjudged, he may, by ^fi common 
disposition, reconvey it to the debtor, but a 
discharge and renunciation, recorded in the 
register of sasines, is sufficient ; if the creditor 
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refuses to reconvey, the debtor raises an ac- 
tion of coant and reckoning and declarator of 
extinction of the adjudication ; but this decree 
ought to be recorded in the register of adju- 
dications or sasines. 

229. How do creditors rank who have ad- 
judged after the year and day from the date 
of the first effectual adjudication ? 

There is no second effectual adjudication, 
so that subsequent adjudgers are postponed 
to those within the year and day, and are pre- 
ferred to each other according to the respec- 
tive dates of their decrees. 

230. A. adjudges property worth £6000 
for a debt of £2000, B, within the year and 
day, obtains decree of adjudication for an 
equal amount ; and C. sixteen months, and D. 
eighteen after A.'s decree, obtain separate 
adjudications also for £2000 each. A. has not 
yet made his decree the first effectual adjudi- 
cation ; — would it be advisable for C. to do so ? 

If C. made his decree the first effectual. A, 
B, G, and D, would all rank pari passu ; and 
as the property sold for £6000, after paying 
expenses, A, B, C, and D, would get £1500 
each ; but if C. got A. to make his decree the 
first effectual, A. and B. would rank first, and 
get full payment of their debts, and C. would 
rank after them, and get the remainder, which. 
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in this case, satisfies his claim, but D. would get 
nothing. 

231. In the same circumstances in other re* 
spects, let us suppose A.'s debt £3000, B.'s 
£3000, and those of C. and D. £2000 each, 
and the property still worth £6000, with ex- 
penses, — would it now be advisable for C. to 
make his decree the first effectual ? 

In this case it would ; for if A. made his 
adjudication the first effectual, A. and B. 
would exhaust the whole fund, and neither C. 
nor D. would get any thing ; but if C. made 
his decree the first effectual, the whole credi- 
tors would rank pari passu, A. and B. would 
thus get £1800, and C. and D. £1200 each. 

232. How does an adjudger, after decree, 
get into possession of the property adjudged ? 

By an action of maills and duties, the de- 
cree in which authorizes him to draw the rents 
from the tenants ; and an ejection may be ne- 
cessary to dispossess the late owner of the na- 
tural possession. 

233. When and in what manner does an ac* 
tion of ranking and sale take place ? 

For a ranking and sale by creditors, three 
conditions are necessary ; 1st, That the pur- 
suer be an heritable creditor, either by infeft- 
ment, reservation, or decree of adjudication ; 
2d, That the property should be in the pos- 
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session of one of the heritable creditors ; 3d, 
That the property should be bankrupt. The 
bankruptcy of an estate is usually inferred by 
the rents being insufficient to pay the feu- 
duties, public burdens, and the interest of the 
debts claimed, but if the property is of a 
perishable nature, this criterion of bankruptcy 
is not necessary. If the creditors are all per- 
sonal, one of them at least must adjudge, and 
get a decree of maills and duties to put him into 
possession, he is then in a situation to bring a 
ranking and sale. The property is sold by the 
court, and the decree now contains a precept 
of sasine, 10 and 11 Vict., c. 48, § 19, upon 
which the purchaser infefts and gets from the 
superior a charter of confirmation, or he may 
get a charter of sale, and infeft on the precept 
contained in the charter. 

234. Within what time after decree of ad- 
judication is it safe for the adjudger to bring 
an action of ranking and sale ? 

He ought to make his adjudication the first 
effectual, and allow the year and day to elapse ; 
for the first interlocutor in the action of rank- 
ing and sale operates as an adjudication in 
favour of all the personal creditors who give 
in their claims, and if this interlocutor is with- 
in the year and day, they will all rank pari 
passu with the first adjudger. 
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IX. Prescriptive Titles. 

235. When a progress of titles is put into 
the hands of a conveyancer, that he may de- 
termine whether it constitutes a complete 
prescriptive investiture, how does he ascer- 
tain the fact ? 

He begins with the last titles, and traces 
back the progress for forty years ; and the 
infeftment immediately preceding that period 
is the commencement of the prescriptive 
title. 

236. Is the infeftment itself sufficient for 
that purpose ? 

If the party infeft, immediately previous to 
the forty-years, has succeeded as heir to an 
ancestor publicly infeft; the heir's infeft- 
ment is sufficient without reference to his 
precept or service. If the founder of the pre- 
scriptive title was a singular successor, the 
warrant for infeftment must likewise be pro- 
duced and examined. Thus, if the original 
disponee had entered by resignation, besides 
the infeftment, the charter containing the pre- 
cept of sasine must be produced ; but where 
the disponee has made up his title by con- 
firmation, the disposition, the infeftment, and 
the charter of confirmation, are all necessary. 
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237. Is any thing further necessary to 
ascertain the security of the title ? 

It is necessary to have a search for forty 
years in the registers for publication, in order 
to ascertain whether there have been any con- 
veyances or subinfeudations granted during 
the forty years ; and whether any other in- 
cumbrances over the property may exist. 

238. What registers are usually searched 
for this purpose ? 

The general and particular registers of 
sasines, the general and particular registers o.f 
inhibitions, and the register of abbreviates of 
adjudications ; but the register of interruption 
of prescriptions ought also to be examined, 
otherwise claims may still exist which cannot 
be discovered from the other registers. If it 
is suspected that inhibitions or adjudications 
may have been recently used against the pro- 
prietor, it is proper to search the signet books, 
for {at least two years and thirty days, as the 
publication of an inhibition, and the execution 
of a summons of adjudication, render the sub- 
ject litigious without registration. It is a mat- 
ter of common practice to search the signet 
books for forty days, but this search is mani- 
festly insufficient, as it proceeds upon the 
assumption that the inhibition was published, 
or summons of adjudication executed upon 
the same day it was signeted. 



OUTLINE OF CONTETANCTNG 113 

239. TAfter these registers have been duly 
searched, may the title be considered as per- 
fectly satisfactory and secure ? 

Not altogether ; for the minority of claim- 
ants must be deducted from the forty years, 
and prescription does not run against mad- 
men and others who are considered as nan 
valentes agere. Besides, burdens may some 
times remain effectual which have been con- 
stituted before the commencement of the pre- 
scriptive period ; for instance, A. infefb in 
property, bm'dened it fifty years ago with an 
infeftment of annual-rent ; A died forty-five 
years ago, whenhis heir B. obtainedapreceptof 
clare constat and infeft, and no notice is taken 
of the annual-rent ; thirty-eight years ago B. 
disponed to C, who made up a complete title. 
A purchaser from C, who had a search for 
forty years only, would find no trace of the 
annual-rent, and still it exists, for a right of 
annual-rent cannot be lost by negative pre- 
scription; and G. has not yet acquired an 
opposite title by positive prescription to ex- 
clude the annual-renter, and the annual-rent 
would have for ever remained a burden upon 
A. and his heirs ; it was thus a burden upon 
B/s right at the time he sold the property to 
C, and must remain so for forty years from 
the date of C/s infeftment, as B. could give 
C. no better title than he had himself. 
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240. A. was publicly infeft in property forty- 
fiye years ago, and granted an infeftment of 
annual rent forty-two years ago, and thirty- 
five years ago disponed to B., who sells to C, 
— how long would C. require to search ? 

A.'s title is the foundation of the pre- 
scription, but A. burdened the property forty- 
two years ago, therefore a search for forty 
years is insufficient to detect the burden, it 
ought always to be made back to the date of 
the infeftment upon which the prescriptive 
title is founded. 

241. A landed proprietor entails an estate 
upon A., his eldest son, and his heirs-male, 
whom failing, upon B., his second son, and his 
heirs-male. A., the eldest son, upon succeed- 
ing to his father, lays aside the entail, and 
makes up his title in fee simple, as heir at law; 
A. and his son C. possess upon this title in 
fee simple for forty years, C. then dies and 
leaves an only daughter — ^has C. acquired a 
prescriptive title in fee simple, so as to trans- 
mit the property to his daughter ? 

If the property had been strictly entailed, 
the effect of the destination is lost, and the 
property would descend in fee simple to the 
daughter as heir at law ; but if the deed con- 
tained a mere substitution, or had only pro- 
hibitory clauses, its force still subsists, and the 
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heir-male of B. would exclude the daughter 
of C. This appears somewhat singular, hut 
it arises from the effect of the negative and 
not the positive prescription. In the case of a 
strict entail, B. and his heirs-male had a right, 
under the irritant and resolutive clauses, to 
reduce the fee simple title. This right they 
have lost, by neglecting for forty years to use 
the remedy afforded by law ; in the case of a 
simple destination, the right of reduction did 
not emerge till the succession opened to the 
heir-male of B., upon the death of C, and is 
consequently not yet lost by the negative pre- 
scription. 

242. A. raises an adjudication against B., 
obtains charter of adjudication, and infefts 
thereon. A., during the currency of the legal, 
grants an absolute disposition to C, who makes 
up his title and infefts in the usual way ; after 
the lapse of forty years from the date of G.'s 
infeftment, B., considering that A. has never 
got decree of expiry of the legal, wishes to 
redeem from C, — is it competent for him to 
do so? 

There has been some confusion on this 
point, and cases have been differently decided. 
But the general principle seems to be perfect- 
ly simple. It is certain that B. cannot lose his 
right to redeem except by a declarator of ex« 
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piry of the legal, or by the negative prescrip- 
tion running against him for forty-years after 
the expiry of the legal, he therefore could have 
obviously redeemed from A. himself, though 
he had possessed upon a charter of adjudica- 
tion and sasine for forty years, till the right of 
redemption was lost in either of the two ways 
to which we have alluded. But B. cannot re- 
deem from C, who has acquired the property 
by the operation of the positive prescription. 
B. may, however, still have an action of 
count and reckoning with A. 

243. Does a charter of adjudication and 
sasine form a good prescriptive title in a 
question with third parties ? 

It forms a good prescriptive title against third 
parties, and protects the debtor as well as the 
creditor. A third parky, who alleges a better 
title than the debtor from whom the property 
was adjudged, is met by the plea of positive 
prescription. 

244. A. serves heir to a baronetcy ; B., the 
true heir, appears after twenty years from the 
date of the retour or decree, — can he reduce 
the service and establish his claim to the title? 

He cannot reduce the service after twenty 
years, but the service did not carry the title, 
therefore he assumes it, and tries his right by 
an action of putting to silence. 
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245. How is the prescription of an heritable 
right interrupted ? 

Either by a special summons of interruption 
of prescription, which must be recorded with- 
in sixty days in the register of interruptions, 
or by a notarial instrument of interruption or 
possession, which, when recorded, interrupts 
the prescription for forty years. The record- 
ed citation interrupts only for seven years. 

246. Would not a common summons of 
declarator and reduction equally interrupt 
prescription ? 

After the summons is called, it would in- 
terrupt prescription as long as the action it- 
self subsisted ; but the pursuer might be pre- 
maturely compelled to go on with the case, 
otherwise he might be thrown out by protes- 
tation or decree of absolvitor, and lose the 
benefit of the interruption. While the inter- 
ruption by citation or notarial instrument can- 
not be set aside in this manner. 

247. A. dies infeft in property, B. serves 
heir, and infefts upon his decree of service, 
and possesses for twenty years; C. a new claim- 
ant appears, — can he bring a reduction of B.'s 
title? 

If C. claims in the same character as B., he 
cannot reduce B.'s service, but if C. claims as 
having a better title than A., it is competent 
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for him to reduce, and if the property had been 
taken to A. and his heir-male, and B. had 
served as heir whatsoever, we suspect A. may 
still reduce B.'s service after twenty years. 

248. A. dies, and B. obtains precept of 
clare constat, and infefts thereon. B. after- 
wards serves heir in general, — will this general 
service protect the precept of clare constat 
from reduction after twenty years ? 

It cannot protect the precept of clare con- 
stat, for the precept did not in any way de- 
pend upon the service. 

249. If the general service is first expede, 
and the precept bears to be granted in conse- 
quence of the general service, would the ef- 
fect be different ? 

We supect that, in strict accordance with 
feudal principles, even in this case the pre- 
scription of forty years is requisite to secure 
the party; the precept of clare constat is 
not given in consequence of a general service; 
this process is merely an inducement on the 
part of the superior for granting a precept, 
but it does not by any means give the heir 
who has obtained it, a right to the lands, or 
afford him the means of compelling the su- 
perior to enter him. A general service is 
now one method of obtaining a Chancery pre- 
cept, and forms the warrant or title upon which 
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the presenter of signatures revises and au- 
thenticates the draft precept ; it is thus in- 
corporated in the precept, and hecomes part 
and parcel of the heir's title, and would ne- 
cessarily give him the benefit of the vicennial 
prescription. 

X. Miscellaneous Cases, 

250. A., a tutor, wishes to sell the property 
of his pupil, — ^how is this managed ? 

A. first raises an action of cognition and 
sale in the Court of Session, before 'one of 
the Ordinaries. The Ordinary makes great 
avizandum, and the process is at once trans- 
mitted to the Inner-House. Upon proof 
being taken of the reasons and expediency 
for selling the property, a decree of cognition 
and sale is pronounced, authorizing the tutor 
to sell. The tutor- then grants a common 
disposition, with procuratory and precept, 
and the purchaser makes up his title in the 
usual way. The decree of sale is stated in 
the narrative of the disposition. 

251. A tutor purchases a house for the 
pnpil, with the pupil's money ; this circum- 
stance does not alter the right of succession. 
The pupil dies before reaching the age of 
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fourteen, — ^how do his executors make up 
their title to the house in question ? 

The heir of the pupil makes up his title, 
and dispones to the executors ; or, if he re- 
fuses to do so, the executors must constitute 
their claim, and adjudge in implement. 

252. A personal bond is taken, payable to 
A. and his heirs-male, or to A. and his heirs, 
secluding executors, — how does the heir-male 
or heir-at-law make up his title to the bond ? 

By a general service in the particular cha- 
racter of heir-male, or heir-at-law, as the case 
may be. 

253. A personal bond is taken, payable to 
A. and the heirs of his body ; whom failing, 
to B. If A. dies, leaving children, — to whom 
does the bond transmit, and how is it taken 
up? 

It passes to the executors, who are heirs 
in moveables, unless secluded, and they take 
it up by confirmation, as executors-dative. 

254. If A., in Case 253, dies without chil- 
dren, — ^how does B. take up the bond ? 

By a general service, as heir of provision. 

255. A personal bond is made payable to 
A. ; whom failing, to B., — how doed B. ac- 
quire right to the bond upon the death of 
A.? 
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It vests at Once in B. as conditional insti- 
tute, without either service or confirmation as 
executor. 

256. An heritable bond is taken payable 
to A. ; whom failing, to B. A. dies unin- 
feft, — how does B. make up his title ? 

By a general service, as heir of provision, 
and infeftment upon the original bond; see 
Gases above. 

257. Property is disponed to a husband 
and wife in conjunct fee and liferent, and to 
the eldest son of the marriage in fee, — ^how 
does the eldest son make up his title upon 
the death of the husband ? 

Though infeftment may have been already 
taken to the eldest son, in terms of the deed, 
he is, notwithstanding, no more than a simple 
substitute, feudally considered, and must still 
make up his title upon the death of the fiar, 
whether husband or wife, as an heir of pro- 
vision» by service or precept of clare constat. 

258. A conjunct fee is vested pro indiviso 
in a husband and wife ; whom failing, to their 
two sons, A. and B. ; the husband separates 
from his wife, and, in the deed of separation, 
renounces all right, title, and interest which he 
has in the pro indiviso. fee, in favour of the 
wife and her heirs. His wife keeps posses- 
sion of the whole property, and draws the 

a 
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rents; the wife predeceases the husband, — 
how do A. and B., the substitutes in the ori- 
ginal deed, make up their titles ? 

A. and B. expede a special service as heirs 
of provision to the pro indiviso share of the 
fee, which the w^ife possessed under the ori- 
ginal deed. A. serves heir in general to the other 
half, which the wife possesses in consequence 
of the husband's conveyance, and raises an 
adjudication in implement against his father ; 
for the father's conveyance or renunciation 
of all right, title, and interest to his wife and 
her heirs, altered the original destination to 
A. and B., so far as his share of the fee was 
concerned, and A. succeeds to it as his mother's 
heir-at-law. 

259. An estate is disponed to A. and the 
heirs-male of his body ; whom failing, to his 
only daughter, B. A. dies without heirs-male 
of his body, — ^how does B. make up her titles ? 

B. becomes conditional institute, by the 
failure of heirs-male ; but she must prove, in 
some way or other, that they have failed ; a 
general service as heir-at-law to her father 
would be sufEcient for this purpose, as she 
could not be her father's heir if he had left 
heirs-male of his body. 

260. A superior obtains against his vassal 
a decree of tinsel of the feu, but gives up his 
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right to the property, upon the vassal paying 
the arrears of feu-duties and expenses of the 
action. The vassal continues in possession 
without any other title. Upon the vassal's 
death, how would his heir make up his 
title? 

The heir gets from the superior a charter 
of novodamus and precept of dare constat 
combined ; or he may serve heir in special, 
infeft upon the decree of service, and obtain 
from the superior a charter of confirmation 
and novodamus. 

261. A vassal, against whom a decree of 
tinsel of the feu has been got, pays up the 
arrears of feu-duties and expenses with the 
superior's consent, and continues in posses- 
sion without any new title ; he thereafter dis- 
pones the property, — ^how does the purchaser 
make up his title ? 

He may make up his title either by resig- 
nation or confirmation, but there must be a 
clause of novodamus inserted in his charter. 

262. How would the heir or purchaser in 
the last cases make up their respective titles, 
if the superior refdsed to grant a charter of 
novodamus f 

By a declarator and adjudication in imple- 
ment, for the purpose of obtaining a new 
original charter. 
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263. A. obtains a decree of tinsel of the 
feu, but allows his vassal to continue in pos- 
session, upon paying the feu-duties and ex- 
penses. B. adjudges the property from A., 
obtains charter of adjudication, and infefts 
thereon, — has the adjudger or the vassal the 
preferable right to the property ? 

The adjudger would be preferred, since the 
decree of tinsel extinguishes the feu, till re- 
newed, either by an original charter or char- 
ter of novodamus, and infeftment. 

264. A. and B. are conjoint pro indiviso 
owners of property, who die publicly infeft. 
A. is succeeded by his son, C. ; and B., by the 
heirs-portioners, D, E, and F. These heirs- 
portioners, D, E, and F, while possessing 
upon apparency, dispone their pro indiviso 
share of the property to D, one of their num- 
ber — how does D. make up her title ? 

D. first takes infeftment upon her disposition; 
she then gets the heirs portioners E, F, and 
herself, served, and entered in the usual way 
for the pro indiviso share, to which they suc- 
ceeded as heirs of B ; after infefting the heirs 
portioners, she obtains from the superior a 
charter of confirmation of her own disposition 
and infeftment. 

265. A. dies uninfeft in property held of the 
Crown, B. expedes a general service, and ob- 
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tains a charter of resignation, but dies also be- 
fore he has taken infeftment, — how does the 
next heir C. proceed ? 

He serves heir in general to B., and takes 
infeftment upon his charter of resignation. 
• 266. In the same circumstances, how would 
C. proceed, if B. had died before his charter 
of resignation was sealed ? 

He would serve heir in general to B., and 
thus carry the unexecuted procuratory which 
had vested in B. by his general service, he 
would now obtain a Crown charter of resigna- 
tion, and infeft thereon. 

267. A., a female, dies base infeft in property 
held of the Crown, and is succeeded by her 
only daughter B. B. serves heir in general to 
A., and th6 decree of service is extracted. B., 
without making up any further title, dies. Her 
nearest surviving relations are a paternal and 
a maternal uncle, — which of these uncles suc- 
ceed, and how is the heir's title completed ? 

The maternal uncle is heir to the property 
which still remains in A.'s hcereditas jacens. 
The paternal uncle is heir of the superiority 
which was vested in B. by her general service. 
The paternal uncle, if willing to oblige the heir 
to the property, would serve heir in general 
to B., expede a Crown charter of resignation, 
upon which he would take infeftment; he 
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would then grant a precept of clare constat to 
the maternal uncle, who infefts upon the pre- 
cept. But if the paternal uncle refused to 
enter, the maternal uncle must serve heir in 
special, and proceed to rid himself of the 
uncle's mid-superiority in the manner pointed 
out in Case 140. 

268. A, B, C, and D, are four brothers, of 
whom B. the second oldest purchases property 
held of the Crown, and makes up a complete 
feudal title; B. sub-feus to his immediate 
younger brother C, who infefts upon his feu- 
disposition, and dies without children. B. 
succeeds to C. as heir of conquest, and gives 
himseK a precept of clare constat, upon which 
he infefts, but dies without having consolidat- 
ed the property and superiority. B. dies with- 
out children ; to which of his surviving bro- 
thers would his estate descend, — and how is 
the heir's title to be made up ? 

A., the eldest brother, would succeed to the 
superiority, as heir of conquest, and D., the 
youngest, to the property, as heir of line. A. 
would make up his title by service or Chancery 
precept, and infeftment, he would then give 
D. a precept of clare constat, upon which D« 
would infeft. If A. refused to make up his 
title to the superiority, D. would proceed as 
in Case 140. 
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269. In the same circumstances, if B. pos- 
sessed C.'s subinfeudation upon apparency, — 
what would be the result, and how would the 
heir's title be completed ? 

A. would succeed to the superiority as heir of 
conquest of B.,andtothepropertyas heirof con- 
quest of C, in whose hcereditasjacens it still re- 
mains ; he would make up his title to the su- 
periority by Chancery precept, as heir of B. ; 
and for the property he would give himself a 
precept of clare constat, as heir of C, and 
afterwards consolidate. 

270. In the same circumstances still, sup- 
pose that B., upon succeeding to C, had made 
up his title and consolidated, — ^what effect 
would be produced ? 

The subinfeudation being now extinguished, 
and merged in the superiority, the whole would 
transmit to A., as heir of conquest to B. ; he 
would thus make up a single title by Chancery 
precept, as he would have done before B. had 
sub-feued the property to C* 



* These three cases shew, in a curious manner, the ef- 
fect which may be produced in regard to succession by 
the different states of the title of a person deceased. 
We see that when B. succeeded to C, and made up no 
title, the property went to A. ; when B. made up his 
title to C.f by precept of clare constat and infeftment, 
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271. A, B, and C. are three brothers, of 
whom A. the eldest holds of the Crown ; A. 
subfeus to B. the second, and B. to C, and 
all are publicly infeft. A. and B. die without 
children,— how does C. make up his title to 
their respective superiorities ? 

G. gets a Grown precept, as heir of A., and 
infefts thereon, he then gives himself a pre- 
cept of clare constat, as heir of B., and again 
infefts. He must now expede two consolida- . 
tions, in order to extinguish the two subinfeu- 
dations. 

272. How would A., in the last case, make 
up his title if he succeeded as heir to B. and 
C.? 

He grants himself a precept oi clare constat^ 
as heir of B., infefts upon this precept, and 
then gives himself a second precept of clare 
constat, as heir of C«, infefts again, and coQSOh> 
lidates twice. 

273. If A. and G. died, and were succeeded 
by B., how would B. make up a complete 
tide? 

B. may begin by making up his title to 
either ancestor. He may, therefore, give him^ 



hut h£^d not consolidated, the property descended to D. ; 
when B. completed his title by consolidation, the pro^ 
perty now goes again to A. 
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self a precept of clare constat as heil* of C, 
infeft and consolidate, and afterwardiew^et a 
chancery precept as heir of A., infeft an(l|con- 
solidate again. 

274. If, in the same circumstances, A, B, 
and G. die, and are succeeded ultimately by D., 
the son of C, how does D. make up his title ? 

D. obtains a chancery precept as heir of A., 
and infefts, he then gives himself a precept of 
clare constat as heir of B., and infefts a second 
time, he now gives himself another precept of 
clare constat as heir of C, infefts a third time, 
and expedes two consolidations. 

275. A. dies publicly infeft upon a charter 
of resignation; B., his heir, discovers that there 
is a defect in his ancestor's charter, but i^ un- 
able to ascertain whether or not the blunder 
renders that deed absolutely null — how would 
he make up his title so as to be perfectly 
secure ? 

B. expedes a general and a special service 
at the same time, which, if B. is heir of line or 
heir male, may be comprehended in the same 
petition, 10 and 11 Vict. c. 47, § 24 ; otherwise 
it would appear that the services must be 
upon separate petitions, and, as the case might 
be, in different localities. B. then infefts upon 
the decree of special service, and obtains from 
the superior a charter of confirmation ; but in 
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the same deed he gets a charter of resigna- 
tion upon the general service, and infefts 
thereon. The heir B. has thus an alternative 
title, for if A.'s charter turns out to be eflRec- 
tual, the heir's title stands upon the infeft- 
ment on the decree of service and subsequent 
confirmation; if, on the other hand, A.'s charter 
should be thought null and void, the heir's 
title will still be complete upon the charter of 
resignation, and infeftment expede upon that 
charter. This title, it may be observed, has 
been sometimes completed by a combined 
charter of resignation and precept of clare 
constat. But we suspect that such a com- 
bination is incorrect, and is at all events un- 
safe, since there is in this mode a single pre- 
cept of sasine applicable to both deeds. This 
precept seems to be incongruous in itself, 
being at one and the same time assignable and 
unassignable. For it is personal and unassign- 
able, so far as it applies to the precept of clare 
constat, while it is general and assignable in 
respect to the charter of resignation. 

276. A. granted a feu disposition to B., who 
died without taking infeftment upon the feu 
disposition ; C, his heir, expede a general ser- 
vice, and granted a disposition and assigna- 
tion to D., who likewise remains uninfeft ; A,, 
in the meantime, disponed the superiority to 
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E., with the usual exception of feu-rights ; E. 
wishes D. to take infeftment, — how can he 
force him to do so ? 

Since no infeftment has been taken upon 
the feu disposition, E.'s infeftment carried 
both property and superiority ; E. may, there- 
fore, raise an action of ejection against D. and 
remove him ; but on account of the reservation 
of feu-rights, E. may be obliged to grant D. 
a new original charter, and he would take 
care to limit him in regard to infeftment. 

277. A., holding publicly, dispones to B. by a 
common disposition a me and de me ; B. takes 
infeftment upon the indefinite precept, and 
thereafter dispones the superiority to C, re- 
serving feu-rights ; C. obtains a crown charter 
of resignation upon the unexecuted procura- 
tory in A/s disposition to B., and infefts there- 
on. C. dispones the superiority to D., who 
makes up a complete title ; B. at this time 
discovers that there is a nullity in his infeft* 
ment, and gets from D. a charter of confirma- 
tion and novodamus, and infefts again : D. now 
dispones to E., who makes up a correct title 
to the superiority. — Is B.'s title effectual, and 
if not, how can E. force him to enter pro- 
perly? 

B.'s infeftment having been null when C. 
made up his title, C. carried both superiority 
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and property, leaving no feu-right in B. Both 
property and superiority, in the same way, 
were vested in D., and afterwards in E ; for 
D.'s charter of confirmation and novodamus 
were inept, as a confirmation cannot render 
a null sasine valid, and a novodamus cannot 
create a fee that had no existence before, 
although it may add to it and correct it. The 
course for £. to pursue is to raise an ejection, 
and compel B. to take an original charter. 

278. A holds of S. in feu ; he wishes to con- 
vert his feu-holding into blench, how is this to 
be eflfected ? 

By resignation ad remanentiam, and an ori- 
ginal blench charter and infeftment. 

279. Property is disponed to A. and B. in 
trust for certain purposes ; A. and B., before 
they have infeft, wish to dispone to C, — can 
they grant a disposition and assignation of the 
unexecuted precept in the trust disposition ? 

The trustees ought to take infeftment upon 
the trust disposition, and grant a new dis- 
position with precept and procuratory, where 
the precept of sasine is directed to infeft A. 
and B. as trustees ; but where the deed is ab- 
solute, and their trust is declared in a separate 
deed, they may assign the unexecuted pre- 
cept. 

280. A. is a trustee ; the purposes of the 
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trust are accomplislied, — ^how does he put the 
beneficiary into the trust-estate ? 
By a common disposition. 

281. If the trustee will not convey, how 
does the beneficiary proceed ? 

By declarator of trust, and adjudication in 
implement. 

282. An estate is conveyed for certain pur- 
poses to A. and his heirs in trust. A. dies after 
having fulfilled the trust, — how does the bene- 
ficiary recover the trust estate ? 

The heir of the trustee may make up his 
title and dispone the property to the benefi- 
ciary, or, if he refuses, a declarator of trust and 
adjudication in implement, is necessary. 

283. If heirs are not mentioned, — how 
would the beneficiary proceed ? 

By declarator of trust and adjudication in 
implement against the heir of the trustee, in 
whose hcereditas jacens the trust estate still 
remains. 

284. A. holding of Q. dispones to B., with 
an obligation to infeft a me and de me. B. in- 
fefts and dies. His heir C. gets from Q. a 
precept of dare constat, without getting B/s 
base-infeftment confirmed. C. infefts and 
dispones to D. with double manner of hold- 
ing. D. infefts and dispones to E., who also 
infefts upon D.'s indefinite precept. £. after- 
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wards wiflhes to sell, but the intended pur- 
chaser objects to his title — ^What is the error^ 
and how is the title to be rectified ? 

The precept of clare constat in favour of 
C. is absolutely null, as flowing a nan habente 
potestatem, since Q., not having confirmed 
B.'s base-infeftment, was not superior of B. ; 
all that has followed thereon is, therefore, also 
null. There are four cases in regard to the 
rectification of the title : — 1st. If C. had served 
heir to B., the unexecuted procuratory was 
carried to C. by that service, and assigned to 
D., and by D. to E., in the respective dispo- 
sitions. E. would, therefore, obtain a charter 
of resignation from Q., and infeft thereon ; if 
C. were still alive, E. as superior, would grant 
to C. a precept of clare constat, and infeft 
him. E. would then confirm his own infeft- 
ment and title, and consolidate. 2d. If C. 
had served to B., and were now dead, E. 
would proceed to obtain charter of resigna- 
tion from Q., and infeft ; he would then re- 
quire to get a disposition from Z., the next 
heir of B., give that heir precept of clare con- 
stat, and infeft him thereon. E. would now 
infeft himself upon Z.'s disposition, give him- 
self a charter of confirmation, and consolidate. 
If Z. refused, E. would adjudge in implement, 
infeft upon the decree, give himself a charter 
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of confirmation, and consolidate. 3d. If C. 
were still alive, but had not served to B., C. 
now gets a charter of confirmation and pre- 
cept of clare constat from Q., and infefts upon 
the precept, and his title accresces to that of 
E. 4th. If C. is dead, and has not served to 
B., Z. makes up his title, and dispones to E. 
If Z; refuses, E. adjudges in implement, in- 
fefts upon the decree, and gets confirmation 
from Q. ; the rest of the title goes for nothing. 

285. A. holding publicly of the Crown, 
grants to B. a disposition of the property, with 
an obligation to infeft a me and de me; B. in- 
fefts upon the indefinite precept, and dies; 
C, his heir, wishing to save the expense of 
entering with the Crown, obtains a precept of 
clare constat from A., and takes infeftment 
thereon ; C. also dies : — how does his heir D. 
make up his title ? 

D. Serves heir in general to B., in order to 
acquire right to the unexecuted procuratory 
in A.'s disposition, — obtains a Crown charter 
of resignation, and infefts. This process car- 
ries the superiority still vested in A. D. then 
gives himself a precept of clare constat^ as heir 
of C, infefts again, and consolidates. 

286. After C, in the preceding case, has 
taken infeftment upon the precept of clare 
constat, suppose that he dispones to P., and 
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that p. infefts upon the disposition, aad dies ; 
— how would Q., his heir, make up his 
title ? 

If Q. wished to make up a complete title, 
he would serve heir in general to P., and ap- 
ply to A. for a charter of resignation ; or if 
A. was dead, and his heir unentered, he would 
proceed to get rid of him, according to the 
method laid down by 10 and 11 Vict. c. 48, 
and take a Crown charter of resignation. He 
would then take infeftment upon his charter, 
give himself a charter of confirmation and pre- 
cept of dare constat as heir of P., infect, and 
consolidate. 

287. A. dies base-infeft in property held of 
the Crown ; B. serves to him as heir in special, 
and dies also ; C, the next heir, passes over 
B., and makes up his title as heir of A. : C. 
executes a settlement in favour of D. : a com- 
petition now arises between D. and E., the 
heir-at-law of B. — which claim is preferable ? 

This point involves the effect of the gene- 
ral service stated to be included in a special 
service, by 10 and 11 Vict. c. 47, § 23. If 
the usual effect of a general service is to be 
inferred from that clause, the mid-superiority 
was vested in B., and C.'s title was inept, he, 
therefore, possessed merely on apparency, and 
his gratuitous conveyance to D. is reducible ; 
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but we think that by such service nothing is 
rested in B. except so far a^ is accessary to 
the special service which has fallen by B/s 
death : — C.'s title is thus perfectly good, and 
consequently D. has the preferable right. 

288. S. obtains declarator of tinsel of the 
feu against his vassal A., but renounces his 
right vnthout a regular reconveyance. A. 
dies, and his heir B., while possessing upon 
apparency, dispones to C. ; B. dies before his 
title is completed ; — ^how does C. enter with 
the superior ? 

C. may obtain from S. an original charter, 
or even a charter of novodamtis, and takes in- 
feftment. But if the superior refuses, C. ob- 
tains a decree of adjudication in implement 
against the next heir of A., and gets from the 
superior a charter of adjudication and novo- 
damns, and infefts* In all these cases, we 
assume that a charter of novodanma is equi- 
valent to an original charter, as stated by 
Erskine; for the fee does not appear to be 
wholly extinguished by a decree of irritancy ob 
rum solutum canonem, as it would have been by 
the resignation ad remanentiam ; it is merely 
in abeyance, and may be revived by a charter 
of novodamua. 

289. A, B, C, and D. are personal credi- 
tors for £2000 each, but B. and C. have used 
inhibitions before the subsequent debts were 
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contracted ; the debtor's property is sold for 
£5000 ; — how is the price divided among the 
creditors ? 

As the inhibitions are not allowed to ap- 
pear in the first ranking. A, B, C, and D. 
being all personal creditors, would get £l250 
each; but B. would have got £2000 had 
neither C.'s nor D/s debt been contracted, he 
has thus lost £750, which he draws back 
equally from G. and D., so that the claims now 
stand thus :— A. £1250, B. £2000, C. £875, 
D. £875. But, in the same way, had D/s 
debt not been contracted, C. would have got 
£1333^, the third part of £5000— B/s claim, 
—he has thus lost £458^ through D.'s debt, 
which he draws back from the £875 which D. 
gets ; and the dividends are finally payable as 
follows :— A. £1250, B. £2000, C. £1333^, 
and D. £416^. 

290. In the preceding case, suppose that 
D.*s debt were heritable, how would the dis- 
tribution be modified ? 

In the first division, D., being an heritable 
creditor, would get £2000, and A, B, and. G, 
would get £1000 each. But had there been 
no subsequent debts, B. would also have got 
£2000, he therefore draws back £1000 from 
G. ; again, had D.'s debt not been contracted, 
C. would have got £1333^, the third part of 
the price, minus B.'s claim, he therefore draws 
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back this sum from D., as he has lost his first 
£1000 by B. The ultimate division is this : — 
A. gets £1000, B. £2000, C. £1333^, and D. 
£666f. 

291. A, B, C, and D. are personal credi- 
tors, and E. an heritable creditor, for £2000 
each, but B. and C. have used inhibitions be- 
fore the subsequent debts were contracted ; 
the debtor's property sells for £7000 ; — how 
is the price to be divided ? 

E., being an heritable creditor, ranks first 
for his whole debt; and the remaining £5000 is 
equally divided among the personal creditors, 
A, B, G, and D, who thus get each £1250 ; 
but B. would have got his full claim of £2000, 
had there been no subsequent debts ; he has 
therefore lost £750, which he draws back 
equally from the personal creditors C. and 
D. ; the dividends now stand, A. £1250, B. 
£2000, C. £875, D. £875, and E. £2000; 
but had the debts of D. and E. not been 
contracted, C. also would have got his full 
claim, but he has got only £875, — to make 
up the deficiency of £1125, he draws back 
£875 from D., the personal creditor, and the 
remaining £250 from the heritable creditor, 
E. The final result is— A. gets £1250, B. 
£2000, C. 2000, D. £ , and E. £1750. 

292. A, B, C, D, E, F, G, and H, are 
creditors for £2000 each; but E. is an he- 
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ritable creditor ; B. and F. are inhibiters in 
the order in which they stand, A, G, 6, and 
H, are adjudgers, ranking with the first 
effectual. The debtor's property sells for 
£9000 — how is this sum divided among the 
different creditors? 

E., being an heritable creditor, first gets 
£2000; A, 0, G, and H, being adjudgers, 
get the remaining £7000 divided equally 
among them : they get thus £1750 each ; and 

B, D, and F, get nothing in the first rank- 
ing, but B« would have got £2000, had there 
been no subsequent debts, he therefore draws 
back equally from C, G, and H. The 
claims now stand,— A. £1750, B. £2000, C, 

£1083^, D. £ , E. £2000, F. , G. 

£1083|, H. £1083^. F. has still got nothing, 
but if the debts of G. and H. had not been 
contracted, F. would have got £500, which 
he draws back equally from G. and H. The 
final distribution is thus— A. £1750, B. £2000, 

C. £1083^, D. , E. £2000, F. £500, G. 

£833^, H. £833^. 

293. Why, in the preceding case, does F. 
get £500 ? 

In the first ranking E., the heritable cre- 
ditor, and A. and C, the adjudgers, would get 
£2000 each, and the personal creditors B, D, 
and F, would have the balance from £9000 
equally divided among them, and would thus 
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get each £1000, but B., the inhibiter, would 
have drawn back £500 from D. and F. each, 
to make up the £1000 which he has lost. 

294. A lease is taken to A., whom failing to 
B. ; A, dies — how does B. make up his title ? 

He merely takes possession as a conditional 
institute. 

295. A., possessing an assignable lease, 
wishes to borrow money over it, and yet re- 
tain possession — how is the arrangement 
effected ? 

It is difficult, if not impracticable, to assign 
a lease in security, and retain possession ; an 
assignation retentapossessione is presumed col- 
lusive in a question with creditors. It might 
perhaps be effected by an assignation to trus- 
tees for behoof of the lender of the money ; 
the tenant might then resume possession as 
factor for the trustees. See next case. 

296. A., who has been inhibited, after the 
date of the inhibition, assigns a bond secluding 
executors, and a lease to C. — Is the assignation 
reducible ex capite inhibitionis ? 

Inhibitions formerly prevented the aliena- 
tion of even moveable property; but this 
effect has been superseded, as too great a 
restraint upon commercial intercourse. There 
is, however, no reason why it should not apply 
to leases. The assignation, therefore, is re- 
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dacible as to the lease, but not as to the bond. 
Hence, when a lease is assigned in security, 
it might acquire, to a certain extent, the cha- 
racter of a real right, by inhibition on the 
part of the creditor. See last case. 

297. A. and B., two natural sons of C, are 
legitimized by letters of legitimation ; A., 
one of these afterwards dies, leaving an es- 
tJite, — ^how does B., his brother, make up his 
title ? 

The property has nominally fallen to the 
Crown, but both B. and A. are deemed legi- 
timate sons of C. in a question with the 
Crown, B. can therefore make up his title as a 
lawful heir. 

298. A., at his death, settles his estate upon 
B., his natural daughter. B. possesses the 
property upon her disposition, without making 
up a title, and dies intestate and unmarried ; 
C, the brother of A., passes her over, and 
serves heir to A., in whose hcereditaa jacens 
the property still remains feudally vested. — Is 
C.'s title correct? 

C. has no right whatever to the property, 
since it has really fallen to the Crown ; and 
even if he succeeds in obtaining a gift ultimus 
hceres, he must get a charter of ultimus hcsres 
from the superior, upon letters of presentation 
imder the Quarter Seal. But he ought to get 
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rid of his first infeftment by resignation or re- 
duction. 

299. How does an heir take up an heritable 
office of which his ancestor died possessed ? 

If the office is merely honorary, it vests by 
Burvivance : if lucrative, the title must be 
made up as to ordinary heritable property. 

300. A. dispones to B., by a deed with ob- 
ligation a me and de me, a lucrative heritable 
office, in which he was publicly infeft, holding 
of the Crown, and B. takes infeftment upon 
the indefinite precept ; afterwards C. adjudges 
the office from A., and obtains a Crown char- 
ter of adjudication, and takes infeftment 
thereon; B. now gets a Crown charter of 
confirmation ; and a competition arises be- 
tween B. and C. — ^which has the preferable 
right? 

It has been decided that an office of emo- 
lument is capable of subinfeudation. B. there- 
fore acquires the dominium utile of the heri- 
table office, and is entitled to the profits. C. 
merely acquires the barren superiority over 
B.'s dominium utile. B.'s charter of confir- 
mation is wholly inept. 

301. Peerages pass to the heir jure san- 
guinia; if, then, a distant relation, whose 
title is doubtful, succeeds to a peerage, — ^how 
does he establish his claim ? 
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He presents a petition to the House of 
Peers, and makes out his claim by proving 
that no nearer heir to the title can exist, and 
thus exhausts all the branches in the suc- 
cession, preferable to his own. When his 
claim is once allowed, the matter becomes 
res judicata, and his right cannot be set aside 
by the subsequent appearance of a nearer heir, 
supposed to have been dead, as in the case of 
Willoughby of Parham. 

302. What are the changes which have 
taken place in the character and transmission 
of Scottish Peerages ? 

Scottish Peerages were originally purely 
territorial, and might be sold, settled, en- 
tailed, and even adjudged, along with the 
lands to which the privileges were attached. 
About the middle of the fifteenth century, 
personal peerages, irrespective of property, 
were introduced. Those peerages were of 
the nature of heritable ofifices, and were also 
alienable to singular successors. At the com> 
mencement of the seventeenth century, how- 
ever, peerages of both kinds were prohi- 
bited from being made over to parties not 
in the line of succession, without consent 
of the Crown. That is to say, the char- 
ter, by which a peerage was transmitted 
to a singular successor, required the sign 
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manual, like a charter of novodamus in the 
present day. By the Act of Union, 1707, a 
total revolution took place in the system of 
Scottish Peerages. These honours were, under 
certain restrictions, made British Peerages, 
and limited to the blood of those who possess- 
ed them at that time, which they indelibly 
enoble. They were consequently no longer 
alienable to singular successors, and the rules 
of succession are regulated by English law. 
Hence, in considering whether a claimant is 
entitled to succeed to a Scottish Peerage, the 
destination in the original creation is not to be 
regarded, but the order of succession pointed 
out by the last charter by progress, antecedent 
to the Union. 
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COMMON DISPOSITION. 

I, A. Esq., heritable proprietor of the lands and 
others after disponed, in consideration of the sum of 
£ sterling, paid to me by B., as the price of 

the said subjects, of which price I hereby grant the 
receipt, and discharge him for ever, have sold and 
disponed, as I hereby sell, alienate, and dispone from 
me, my heirs and successors, to and in favour of the 
said B., his heirs and assignees whomsoever, heri- 
tably and irredeemably, all and whole, (hene the 
lands are to he particularly/ described J, lying with- 
in the parish of , and sheriffdom of 

, with all right, title, and interest, claim of right, 
property, and possession, which I, my predecessors 
and authors, heirs and successors, had, have, or any- 
wise may have claim, or pretend thereto, in all time 
coming. With entry at the term of (here specify the 
date of entry) ; and I oblige myself to infeffc the 
said B., and his foresaids, to be holden a me vel de 
me ; and I resign the said lands and others for new 
infeftment ; and I assign the writs, and have de- 
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livered the same according to inventory ; and I as- 
sign the rents ; and I bind myself to free and re- 
lieve the said B., and his foresaids, of all feu-duties, 
casualties, and public burdens ; and I grant warran- 
dice ; and I consent to registration hereof for pre- 
servation and execution. Moreover, I desire any no- 
tary public, to whom these presents may be pre- 
sented, to give to the said B., or his foresaids, sasine 
(or liferent sasine, or sasine in liferent and fee re- 
spectively) of the lands and others above disponed. 
In witness whereof, I have subscribed these presents, 
written upon this and the preceding pages of 
paper duly stamped in terms of law, by C, clerk to 
D., writer to the signet, at Edinburgh, this 
day of , (put doum the date, &c, in writ- 

ing ), in presence of M. and N., (describe the two 
witnesses). 



11. 

OLD FORMS OF THE CLAUSES. 

Obligation to Infeft a me and de me, and 
Procuratoryi of Resignation^ d&c. 

In which lands and others foresaid, I bind and oblige 
me, my heirs and successors, to infeft and seize the 
said B., and his foresaids, upon their own expenses, 
by two several infeftments and manners of holding ; 
one thereof to be holden of me and my foresaids, in 
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free blench, for payment of a penny Scots, in name 
of blench duty, at Whitsunday yearly, if asked only ; 
and relieving me and my heirs of the duties and 
services payable to our superiors thereof ; and the 
other of the said infeftments to be holden from me, 
of my immediate lawful superiors thereof, in the 
same manner, and as freely in all respects as I or 
my authors held, hold, or might have holden the 
same ourselves, and that either by resignation or 
confirmation or both, the one without prejudice to 
the other. And for completing the said infeffcment 
by resignation, I hereby make and constitute, 

, jointly and se- 
verally, to be my lawful and irrevocable procurators, 
for me, and in my name, to appear before my im- 
mediate lawful superiors of the lands and others fore- 
said, or before their commissioners, having power to 
receive resignations, and thereupon to grant new in- 
feftments ; and there duly and lawfully, by staff and 
baton, as use is, to resign and surrender, as I, by these 
presents, resign, surrender, and simpliciter upgive, 
overgive, and deliver, all and whole the lands and 
others described in the dispositive clause hereof, 
with all right, title, interest, claim of right, property, 
and possession, which I, my predecessors and authors, 
heirs and successors, had, have, or can pretend 
thereto, in the hands of my said superiors, or of 
their commissioners foresaid, in favour, and for new in- 
feftment of the same, to be made and granted to the 
said B. and his foresaids, heritably and irredeemably, 
in due and competent form, acts, instruments and 
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documents, thereupon to take, and generally eyery- 
thing to do, in the premises, which I could hare done 
myself, or which to the office of procuratory, in such 
cases, is known to helong ; ratifying hereby and con- 
firming, whatever my said procurators shall lawfully 
do, or cause to be done in the premises, in virtue 
hereof; which lands and others above disponed, I 
bind and oblige me, my heirs, executors, and succes- 
sors, to warrant to the said B., at all hands, and against 
all mortal ; and also, I bind and oblige me, and my 
foresaids, to free and relieve the said B., and his fore* 
saids, of the cess due from the said lands, on or be* 
fore the 25th of March , and of the feu-duties, 

minister's stipend, schoolmaster^s salary, and other 
public and parochial burdens, exigible from the said 
subjects, at and preceding the said term of Whitsun- 
day ; the said B., and his foresaids, freeing and re- 
lieving me, and my foresaids, of the same thereafter in 
all time coming. And further, I hereby make and 
constitute the said B., and his foresaids, my cessioners 
and assignees, not only in and to the whole writs and 
evidents, rights, titles, and securities, of the said lands, 
granted to me, my authors and predecessors, and 
whole clauses therein contained, and all that has fol- 
lowed, or that may be competent to fidlow thereon, 
but also in and to the profits of the said lands, from 
and after the said term of Whitsunday last, which is 
hereby declared to be the term of his entry to the 
said subjects ; and in all time coming surrogating, 
and substituting the said B., and his foresaids, in my 
full right and place of the premises forever ; which 
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ftsaignation above written I bind and oblige myself, 
and my foresaids, to warrant as follows, viz., in so far 
as concerns the writs and evidents, at all hands and 
against all mortal ; and in so far as concerns the rents, 
from my own proper facts and deeds only. And I 
have herewith delivered up to the said B. an extract 
of the disposition of the said subjects by to 

me, of date , and recorded in the books of 

the day of <fcc, <kc. ; to be used by 
the said B., and his foresaids, as their own proper writs 
and evidents in all time coming. And 1 consent to 
the registration hereof in the books of Council and 
Session, or other Judge's books competent, therein to 
remain for preservation ; and for that purpose consti- 
tute my procurators, &c. And further, 
I hereby desire and require you , joiudj 
and severally, my bailies in that part, specially con- 
stituted, that on sight hereof ye pass to the grounds 
of the said lands, respectively and successively, alter 
others, and there give and deliver to the said B., or 
his foresaids, heritable state and sasdne, real, actual, 
and corporal posseission, of all and whole the said 
lands and others contained in the dispositive clause 
hereof, lying and described as aforesaid ; and that by 
delivering to the said B., or to his foresaids, or to his 
or their certified attorney or attorneys, in his or their 
names, bearers hereof, of earth and stone of the grounds 
of the said lands, and all other symbols usual or neces- 
sary, and this in nowise ye leave undone ; which to 
do, I commit to you, jointly and severally, my full 
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power, by this my precept of sasine, directed to you 
for that effect ; In witness whereof, ^c. &c. 



III. 

INSTRUMENT OF SASINE ACCORDING TO 
NEW FORM. 

At there was, by or on behalf of 

A, B. of G., Esquire, presented to me, notary public, 
subscribing, a disposition (or other de^y or extract^ 
as the case may be J, granted by C. D. of Y., Esquire, 
and bearing date as in the precept of sasine herein 
after inserted, (describe here any connecting deed or 
writ J f by which disposition the said C. D. sold, 
alienated, and disponed to the Said A. B. and his heirs 
and assignees, (insert here the destination, if any)^ 
heritably and irredeemably, all and whole, {describe 
the svhjects conveyed; and if A. B, acquired as 
assignee^ heir, or adjudger, narrate here the trans- 
ferences), which disposition contains an obligation 
to infeft a me vel de me, and a precept of sasine, in 
the following terms, (insert here the precept, which 
may be either in the abbreviated form abof>e, or in 
the old form), in virtue of which precept, I hereby 
give sasine to the said A. B., of the lands and others 
above described. 

In witness whereof, I have subscribed these presents, 
written on this and the preceding pages, by G. H., 
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my clerk, before these witnesses, the said G. H. and 
J. K., Acconntant in Edinburgh. 

(Signed) L. M., Nataty Public. 

G. H., Witness, 

J. K., 



IV. 

CHARTER OF CONFIRMATION. 

I, A. B., immediate lawful superior of the lands 
and others after mentioned, do hereby confirm for- 
ever to and in favour of C. D., and his heirs and as- 
signees whomsoever, a disposition granted by E. F. 
to the said C. D., and dated the day of , 

whereby the said E. F. disponed to the said C. D., 
and his foresaids, heritably and irredeemably, aU and 
whole (describe the lands at length), which disposi- 
tion contains an obligation to infeft a me vel de me, 
and a precept of sasine, as also an instrument of 
sasine in favour of the said C. D., following on the 
said disposition, and recorded in the (describe the 
register in which the instrument is recorded), ^^ the 
day of (if there are more documents than 
two to be confirmed, here describe them consecutively, 
and for the sake of distinctness, the description of 
each document may be preceded with a number, 
first, second, ^tc), or of whatever dates and tenor 
the said several writs may be, to be holden, the said 
land and others, by the said C. D. and his fore-^ 
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saids, of me and my suecessoniy immediate lawful 
superiors thereof, in free blench forever, paying 
therefor a penny Scots yearly of blench duty, if ask- 
ed only. And I consent to the registration hereof. 
In witness whereof, &>c. 



V. 

CROWN CHARTER OF RESIGNATION. 

Victoria, by the grace of God of the United King- 
dom of Great Britain and Ireland, Queen, Defender 
of the Faith. We do hereby give, grant, dispone, and 
forever confirm to A. B. and his heirs and assignees 
whomsoever, heritably and irredeemably, all and 
whole (describe the lands)y which lands and others 
above written, fonnerly belonged to C. D., holden by 
him immediately of the Crown, in terms of (state 
briefly the titles of the last vassal, whether a precept 
and sasiney or a charter and sasine, Ac.)y and have 
been resigned by him into our hands by virtue of a 
procuratory of resignation contained in a disposition 
of the said lands and others granted by him in favour 
of A. B., dated , to be holden the 

said lands and others of the Crown, in free blench 
farm forever, paying therefor a penny Scots yearly, 
of blench duty, if asked only. Moreover, we de- 
sire any notary public to whom this present char- 
ter may be presented, to give to the said A. 
B., or his foresaids, sasine of the lands and others 
above described. In witness whereof, we have 
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ordered the Seal now used for the Great Seal of 
Scotland to be appended hereto of this date, and the 
same is accordingly appended at Edinburgh, the 
day of (state the morUh and year J. 



VI. 

PETITION OF GENERAL SERVICE. 

Unto the Honourable the Sheriff of 
(specify the country, or say^ " of Chancery"). 

The Petition of A. B., (name and 
designation of the pursuer). 

Humbly Showethy 

That the late C. D., (designate the ancestor to 
whom service is sought)^ died on or about the 
day of , and had, at the time of his death, his or< 
dinary or principal domicile in the county of (or furth 
of Scotland). 

That the petitioner is the eldest son, and nearest 
lawful heir, {state the relationship or character of 
heir the party hears, if heir ofprovision, say " near^ 
est lawful heir of provision, under and by virtue of a 
deed, executed by E. F., dated the day of )" 
in general of the said C. D. 

May it therefore please your Lordship to serve 
the petitioner nearest and lawful heir in ge- 
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neral to the said C. D. (or whatever other 
character of heir set it forth here . 

According to Justice, &,c. 
(Signed by the petitioner or his mandatcry). 



VII. 

PETITION OF SPECIAL SERVICE. 

Unto the Honourable the Sheiuff of 
(county or of Chancery)^ 

The Petition of A. B. 

Humbly Showethy 

That the late C. D. died on or about the day 

of last, vest and seized in (describe the lands), 
conform to charter (or other deed the ancestor's in^ 
feftment proceeded on), dated the day of , 
and to instrument of sasine following thereon, record- 
ed in the register of sasines, at , the 
day of 

That the petitioner is eldest son and nearest law- 
ful heir in special of the said C. D. in the lands 
and others foresaid. 

(If it is wished to embrace a service in general, 
where the service in special is as heir of line or heir 
male, say, " that the petitioner is likewise heir in 
general (or heir male in general) of the said C. D. 
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And at the end of the prayer, add, " and likewise as 
heir in general, (or heir male in general), of the said 
C. D." 

May it therefore please your Lordship to serve 
the petitioner nearest and lawful heir in 
special to the said deceased C. D, in the 
lands and others descrihed. 

According to Justice, <kc. 
(^Signed hy the petitioner or his mandatory). 



VIII. 

DISPOSITION IN SECURITY. 

I, A. B., grant me instantly to have horrowed 
and received from CD. the sum of sterling ; 
which sum I hind myself and heirs, executors, and 
representatives whomsoever, without the necessity of 
discussing them in their order, to repay to the said 
C. D., or his heirs and assignees whomsoever, at the 
term of (insert here the time and place of payment), 
with a fifth part more of liquidate penalty in case of 
failure, and the legal interest of the said principal 
sum from the date hereof to the said term of pay- 
ment, and half-yearly, termly, and proportionally 
thereafter during the non-payment of the same, and 
at two terms in the year, Whitsunday and Martin- 
mas, by equal portions, heginning the first term's 
payment oftliQ j. ;<i interest, at the term of 
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next to come, for the interest due preceding 
that date, and the next term's payment thereof at 

following, and so forth, half-yearly, termly, 
and proportionally thereafter during the not-pay- 
ment of the principal sum, with a fifth part more of 
the interest due at each term of liquidate penalty, in 
case of failure in the punctual payment thereof. 
And in security of the personal ohligation hefore 
written, I dispone to and in favour of the said C. D. 
and his foresaids, heritahly, but redeemably, as after 
mentioned, yet irredeemably, in event of a sale in 
virtue hereof, all and whole (describe the lands), and 
that in real security to the said C. D. and his fore~ 
saids, of the whole sums of money above written, 
principal, interest, and penalties. And I assign the 
rents ; and I assign the writs ; and I grant warran- 
dice ; and I reserve power of redemption ; and I 
oblige myself for the expenses of assigning and dis- 
charging this security ; and, on default in payment, 
I grant power of sale ; and I consent to registra- 
tion for preservation and execution, and also to re- 
gistration in the general or particular (or burgh 
register of sasines. — In witness whereof, <bc. 



IX. 

ASSIGNATION OF THE SAME. 

I, A. B., in consideration of the sum of 
sterling now paid to me, do hereby assign, dispone, 
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and convey to and in favour of C. D., a bond and 
disposition in security, dated , 

for the sum of , granted by E. F. in my favour, 

with interest from the , and also all and 

whole (describe the lands), all as specified and de- 
cribed in the said bond, registered in the (specify 
the register of sasines in which the bond is register- 
ed)f on the (date of registration). — In witness where- 
of, &c. 

(Signed) A. B. 
G. H., Witness. 
J. K., Witness. 



X. 

RENUNCIATION OF DISPOSITION IN 
SECURITY. 

I, A. B., in consideration of the sum of 
now paid to me by C. D., do hereby discharge a 
bond and disposition, dated , in security for 

the sum of , granted by E. F. in favour of 

(name and designation of grantee), and of all in- 
terest due thereon ; and I declare to be redeemed 
and disburdened thereof, all and whole (describe the 
lands), all as described, and specified in the said 
bond and disposition in security, as the same is re- 
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gistered in the , on the . In witness 

whereof, <kc. 



G. H., Witness. 
J. K., Witness. 



(Signed) A. B. 



XL 

WRIT OF ACKNOWLEDGMENT. 

I, A. B., (name and designation of the granter) 
herehy acknowledge C. D., being, (specify relation- 
ship), and thereby in right of a bond and disposition 
in security, dated , for the sum of , granted 
by (name and designation of the granter), in favour 
of (grantee) registered in the , on the (dcUe) 

, over all and whole (describe the lands). In 
witness whereof, kc. 

(Signed) A. B. 

G. H., Witness. 

J. K., Witness. 



XIL 

NOTARIAL INSTRUMENT IN FAVOUR 
OF AN HEIR OF A CREDITOR. 

Be it known, that, by bond and disposition in se- 
curity, dated the , registered in the 
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, on the , granted by A. B. in favour 

of G. D., tlie said A. B. bound and obliged himself 
(insert the personal obligation and disposition of the 
lands in security^ with the description of them con- 
tained in hond)^ to which bond and disposition in 
security and lands and others therein contained, E. F. 
acquired right by (general or special service, as the 
case may 6e), as (specify the character in which heir 
was served), to the said C. D., dated the , be- 
fore the (specify the court before which the heir was 
served) (if the party be a disponee, state the date 
of the disposition in his favour). Whereupon this 
instrument is taken, by the said E. F. in the hands 
of G. H. (name and designation of notary-public) 
in the terms of the act Victoria , intituled 

*' An act to facilitate the transmission and extinc- 
tion of heritable securities for debt in Scotland." 
In witness whereof, &c. 

(Signed) G. H., Notary Public. 

J. K., Witness. 
L. M., Witness. 
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